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Introduction

E.ﬁs‘eﬂﬂﬂ/& of Local Land Use Planning and Regulation seeks to provide an “operator’s manual” for the
volunteer officials who willingly dedicate their time in service to their community. It is designed for all
local officials involved in municipal land use. In addition to this manual, an accompanying CD features an
audio recording of much of this material. Sample documents and other related material are also available
on the website of the Vermont LLand Use Education and Training Collaborative: www.vpic.info.

Community planning as a democratic exercise takes time and effort. It involves reflecting on history,
current assets and challenges, accurately identifying trends and agreeing on a vision for the future. Further
work is required to implement creative responses that will help maintain and enhance the community's
strengths. Knowing the rules and the context for planning and
regulation, as presented in this manual, can help local board and

Community planning as
a democratic exercise

commission members meet these challenges.

This chapter introduces the history of land use planning and takes time and effort.
regulation and discusses the legal foundation for land use planning and

regulation in Vermont.

A. Origins of Land Use Planning and Regulation

Land use planning is not a new idea. The ancient Romans designed their cities with two major streets that
intersected at the “forum,” which was the center of commerce in the city. In the United States, the earliest
municipal plans were created for the cities of Philadelphia (1682), Annapolis (1685), Colonial Williamsburg
(1699) and Savannah (1733).! While these plans are still widely admired, they typically reflected the vision
and aspirations of only a few people. Today, developing a comprehensive plan for a municipality involves
extensive citizen participation and is a prerequisite to adopting most land use regulations.

Contemporary land use planning and regulation in the United States originated in the social welfare
movements at the beginning of the 20th Century that sought to address the environmental and public
health problems resulting from heavy industries in urban areas. Responding to exploding growth and
diversity of land use in Lower Manhattan, the New York City Council established some of the first land
use regulations in 1916. These eatly regulations established height and setback controls, and separated uses
that were seen as functionally incompatible, such as factories and residential neighborhoods. Across the
country, cities and towns that were dealing with many of the same burgeoning land use issues began to
adopt comparable regulations.

It wasn’t long before landowners began to challenge the constitutionality of land use regulations in the
courts. In 1926, the U.S. Supreme Court upheld the zoning ordinance of Euclid, Ohio, in a case that is still
cited today as the prime example of a community’s legal authority to plan for development and regulate
land use.?

1<“Back to the Land,” Chet Boddy, Mendocino Coast Real Estate Magazine, 1995.

2 Village of Euclid v. Ambler Realty, 272 U.S. 365 (1926) “There is no serious difference of opinion in respect of the validity of
laws and regulations fixing the height of buildings within reasonable limits, the character of materials and methods of
construction, and the adjoining area which must be left open, in order to minimize the danger of fire or collapse, the evils of
overcrowding and the like, and excluding from residential sections offensive trades, industries and structures likely to create
nuisances.”
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Brief History of Settlement in Vermont

1600’s - mid 1700’s: Native American tribes
cultivated river valleys with 5-10 acre fields of
corn, squash and beans.

1760’s: Pioneers settled in isolated farmsteads.
Any social or commercial transactions occurred in
dispersed sites such as taverns, homes or grist
mills.

1780 - 1810: As population grew, village centers
developed around busy crossroad taverns and
manufacturing sites, or grew in a linear pattern
along the most well-traveled rivers and roads,
usually in valley locations.

Mid 1800’s: The coming of the railroads shifted
commercial activity to the rails and stimulated
growth of new industrial villages. Some new
railroad towns such as Lyndonville and South
Royalton were built according to carefully
designed plans, with a central green surrounded
by impressive public and commercial buildings.

Late 1800’s - early 1900’s: Village improvement
societies were formed to spruce up the general
appearance of towns, provide improvements in
lighting and public water and sewage systems,
and turn empty lots into town commons and parks.
Grand civic buildings, extravagant homes and
summer camps were built during these prosperous
times.

1930’s - 60’s: The Depression, followed in Vermont
by decades of economic stagnation, reduced the
rate of change in Vermont landscapes in spite of
the rapid pace of technological transformations
resulting from the introduction of electricity,
telephones and automobiles.

1970 - 2000: The pace of growth accelerated
rapidly and communities struggled to deal with the
many social and technological changes.
Automobile use caused maijor shifts in settlement
patterns, luring commerce away from the
downtowns to highway strips. The ability to
commute long distances enabled widely scattered
residential development.

The regulations in Euclid, which sought to separate
uses based on their relative compatibility, were
typical of the time. One of the primary concerns
was that certain uses could be so incompatible with
adjacent uses as to amount to a “nuisance.”

“Euclidian” zoning has since fallen out of favor, in
part because it uses more land and encourages
automobile reliance by segregating uses, such as
residential neighborhoods and necessary services.
Nonetheless, Euclid established the now settled
principle that land use planning and regulation is a
legitimate use of the governmental police power.
Vermont courts have followed this same general
rule, holding that they will not “interfere with
zoning unless it clearly and beyond dispute is
unreasonable, irrational, arbitrary or
discriminatory.”3

B. Land Use Planning and
Regulation in Vermont

Contemporary land use planning in Vermont (like
most states) was initiated in the 1920s and has been
evolving ever since. In 1921, the Legislature
authorized municipalities to create planning
commissions that could propose comprehensive
plans “for the future development of the
municipality which shall be based primarily upon
public welfare.’* Once a plan was adopted, no
public improvement could be constructed within the
municipality until the proposed location had been
submitted to the planning commission. The
commission had 30 days to object in writing to the
selectboard, city council, or village trustees, who
could overrule the objection by majority vote.> This
catly enabling legislation, however, only applied to
public improvements and did not yet apply to
private projects.

Ten years later, the General Assembly enacted
enabling legislation permitting Vermont

municipalities to regulate land use in their communities through zoning. This new law authorized the
legislative body to appoint two boards: a zoning commission, to recommend bylaws and boundaries for
districts to the legislative body (and eventual adoption by the voters), and a board of adjustment that would

3 City of Rutland v. Keiffer, 124 Vt. 357, 367 (1964).
41921, No. 107.
514
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deal with appeals of the decisions of the
administrative officer and grant special exceptions
“subject to appropriate conditions and safeguards,”
while respecting the “general harmony and intent”
of the regulations. It was another 47 years until the
Legislature completed a comprehensive revision.t

When construction of the interstate highway system
fueled economic development in the 1960s, land use
planning in Vermont began to focus on
environmental protection and growth management.
In 1968, the Legislature enacted enabling legislation,
which began with a list of the purposes planning
and zoning should achieve. The new law also
prescribed the contents of municipal plans as well
as the process for adoption. Under the new law, the
planning commission would hold hearings and send
the plan to the legislative body for additional
hearings and ultimate adoption. Plans would expire
every five years, and any regulations that were
adopted could not be amended until the plan was
re-adopted or amended.” Many of these
requirements remain today.

Significant Vermont Legislation

Act 250 (1970) was enacted to provide regulatory
review by the state for major developments. To this
day, in order for a project to be approved under
Act 250, the district commission must find, among
other criteria, that the subdivision or development
is in conformance with the duly adopted municipal
plan.8

Act 200 (1988) contained a substantial update to
the statutes governing the local land use planning
process and focused on increasing coordination
between the planning efforts of municipalities, the
regions, and the state. Act 200 also began to
assist municipalities with those efforts by providing
funding from the Property Transfer Tax.

Act 115 (2004) focused on improving the appeals
process, improving opportunities for affordable
housing, and increased the linkage between
planning and regulation by requiring any
regulations to be in conformance with the
municipal plan by 2011.2

In recent years, there has been a renewed integration of social concerns in planning for both economic

development and environmental protection with the goal of creating healthy communities. Act 183, the
2006 Growth Centers legislation, reflects this trend by providing incentives for development in and around
compact, mixed-use town and village centers. Challenges such as the dependence on the automobile, a

rapidly aging population, and a lack of affordable housing will continue to drive many of the planning

processes in the state.

C. Today’s Legal Structure

As provided in the Vermont Constitution, local governments are creatures of the state and may only
undertake those activities that are enabled by state law1® This is called Dillon’s Rule, which strictly vests the
powers of government with the state, and, in practical effect, strictly limits municipal powers. The Vermont
Supreme Court, interpreting the Vermont Constitution, has stated, “We have consistently adhered to the
so-called Dillon’s Rule that a municipality has only those powers and functions specifically authorized by

the legislature, and such additional functions as may be incident, subordinate or necessary to the exercise

thereof ...Dillon’s Rule calls for the strict construction of municipal function: If any fair, reasonable,

substantial doubt exists concerning the question, it must be resolved against the [grant of power] ...

6 Vermont By Design, Vermont Council on Rural Development, 2006.

71967, No. 334 (adj. Sess.).

810 V.S.A. § 6086 (2)(10).

924 VS.A. § 4481.

10 Vermont Constitution, Ch. 1L, § § 6, 69.

1 Petition of Ball Mountain Dam Hydroelectric Project, 154 Vt. 189 (1990).
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Fortunately, Vermont law provides extensive enabling legislation for

... in the Vermont

municipalities to conduct a wide range of activities related to local land

use planning and regulation. The statutes that enable local land use Constitution, local
planning and regulation have been codified in Chapter 117 of Title 24. governments are

Often cited as the Vermont Planning and Development Act!? (or “the creatures of the state
Act”), Chapter 117 setrves as a guide to the local process in addition to and may only undertake
providing the requisite (and wide-ranging) legal authority to act. The those activities that are
chapter is organized into 12 subchapters, each of which addresses enabled by state law.

specific subject matters such as municipal planning commissions
(subchapter 2), bylaws (subchapter 7), and adoption, administration,
and enforcement (subchapter 9). The Department of Housing and Community Affairs regularly publishes
a copy of the Act, which is available by contacting the municipality’s regional planning commission.

D. A Practical Introduction

This manual seeks to provide a practical introduction to local land use planning and regulation. It does not
cover all of the issues one may encounter, but it is intended to provide local officials with a solid
grounding in the fundamentals of land use planning and regulation in Vermont. It begins with one of the
most crucial elements: understanding roles and responsibilities. From there, the manual moves on to
discussions of planning fundamentals, implementation of the municipal plan, procedural issues, and
conducting effective meetings and hearings.

10 Vermont Constitution, Ch. 11, §§6,069.
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2 Roles and Responsibilities
In Municipal Land Use

D 1 ost municipal officials have distinct roles that are delineated both by statute and by function. Within
the local land use system, there are three primary functions: legislative, quasi-judicial, and
administrative.

The broadest function is lgislative and involves not only drafting and approval of the municipal plan and
bylaws, but also conducting public hearings to determine the future direction of the community. The
legislative function is shared by the planning commission and the
Within the local land use legislative body (selectboard, city council, or village trustees).

system, there are three In contrast, the guasi-judicial function involves interpreting and
primary functions: applying the land use regulations. It is occupied by the appropriate
legislative, quasi-judicial, municipal panel (AMP), which may be the planning commission,
and administrative. development review board, or zoning board of adjustment,
depending on the structure established by the municipality.

The administrative function involves mostly non-discretionary acts such as issuing permits, enforcing bylaws
and assisting applicants. The administrative function is occupied by the administrative officer, often known
as the zoning administrator (ZA).

These distinctions are important because unique ground rules apply depending on whether one is acting in
a legislative, quasi-judicial, or administrative capacity. This chapter contains a brief discussion of those
ground rules and how they impact the roles and responsibilities of the officials listed above, as well as a
discussion of the role of community planners, regional planning commissions, consultants, and others who
play pivotal roles in local land use planning and regulation.

A. Planning Commission

A planning commission can be created at any time by the selectboard, village trustees or city council.
Planning commissions must have at least three but no more than nine voting members, the majority of
whom must be residents of the municipality!® Most planning commissions are appointed by the
selectboard, city council, or village trustees, which are also responsible for fixing the length of term. As an
alternative, state law also permits municipalities to have voters elect planning commissioners for terms of
four years.4

Whether elected or appointed, the primary function of the planning commission is to prepare and amend
the municipal plan and bylaws (and advise on amendments prepared by others.) Planning commissions also
engage in many other activities related to their role as leaders of the community on planning matters,
including holding public hearings to determine future needs of the town, conducting surveys, holding
discussion forums and educating the public about current issues facing the municipality.

The planning commission is charged with bringing a long-term perspective to day-to-day decision-making,
As such, it must take care to represent all members and interests of the community. To this end, the board
should seek maximum feasible participation by other public officials, interest groups, civic groups, and
citizens. Above all else, planning commission members must always act in the public interest and put the
general welfare of the community above any personal interests.

1324 VS.A. § 4321(a).
1424 VS.A. § 4323(c).
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State law provides planning commissions with broad authority to plan for the future needs of their
communities. In addition to drafting and maintaining a current municipal plan and tools that implement the
plan, the planning commission also has the following powers:!3

* Prepare and present a capital budget;

* Undertake capacity studies and make recommendations on
matters of land development, urban renewal, transportation,
economic and social development;

Above all else, planning
commission members

* Require information from other departments of the municipality mus? a!ways act in the
that relates to the work of the planning commission; public interest and put

e Participate in a regional planning program; the general welfare of

 Retain staff and consultant assistance; and the community above

* Perform such other tasks as it may deem necessary or appropriate any personal interests.

to fulfill the duties and obligations imposed by Chapter 117 of
Title 24.

In all of the above duties, the planning commission is functioning in a /legislative capacity. Like a selectboard
or city council, the planning commission is soliciting public input, weighing options and making policy
decisions, some of which will chart the future of the community and which may eventually have the force
and effect of law.

However, state law also allows planning commissioners to convene as an “appropriate municipal panel” to
review development applications under the land use bylaws. When reviewing development applications, the
planning commission is acting in a guasi-judicial capacity. This distinction is important because what is
appropriate in the legislative context is often inappropriate in the quasi-judicial context. For example, when
planning (which is a legislative function), it is important to reach out both formally and informally to
citizens, developers, town officials, neighboring towns, and local interest groups. However, when
considering a development application, it is inappropriate to discuss the substance of an application, except
in a public hearing or when deliberating on the application. For a more thorough discussion of this issue,
see “Appropriate Municipal Panel” below.

B. Appropriate Municipal Panel

Definition of

Appropriate Municipal An “appropriate municipal panel” (AMP) is defined as “a planning

Panel (AMP): commission performing development review, a board of adjustment, a
development review board, or a legislative body performing

A planning commission, development review.”6 When performing development review, the

board of adjustment, panel is acting in a guasijudicial capacity because it is applying the

development review bylaws to a specific application and, in many ways, acting like a court.

board, or a legislative

body performing. planning commission and a zoning board of adjustment (PC/ZBA), or
development review. a planning commission and a development review board (PC/DRB).

The two most common organizational models consist of either a

Under the PC/ZBA model, planning commissions have both
legislative and quasi-judicial responsibilities. The legislative responsibilities involve drafting the municipal
plan and creating the tools that implement the plan, such as bylaws, capital budgets, etc. The quasi-judicial
responsibilities involve review of applications for land development (usually applications for site plan and

15 For the full list of planning commission powers and duties, see 24 V.S.A. § 4325.
16 24 VS.A. § 4303(3).
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Conversations About Development

A planning commissioner might run into a
citizen at the local market who says, “that
Wildwood subdivision is really going to ruin that
part of town.”

“Why?” says the planning commissioner.

“Well, it’s going to break up a large area of
winter deer habitat, and you'll be able to see all
those houses from miles away.”

If the planning commissioner serves in a
municipality where a development review board
conducts all of the quasi-judicial proceedings, the
commissioner might reply, “We might not be able
to do anything about this project, but perhaps we
need to write some regulations that impose stricter
controls on sensitive wildlife areas in town.”

These are the types of conversations that
planning commissioners need to have with their
constituents in order to plan for the future. Part of
planning for the future involves keeping land use
regulations current with trends in land
development and with the desires of the
community.

However, if that same commissioner will be
reviewing the case as a member of an AMP (which
could be the planning commission, or another
board), the above conversation would be wholly
inappropriate. In that context, the commissioner
should simply say, “I'm sorry, | can’t discuss this
with you unless we're in an open public hearing.
It's not fair to others who may be interested in the
case for me to speak about it with you.”

This conversation might be difficult for members
of appropriate municipal panels, particularly in
small towns; nevertheless, it's the only proper way
for a member of an AMP to handle the situation
should it arise. (See Chapter 6, D. “Rules of
Procedure and Ethics for AMPs “)

Essentials of Land Use Planning and Regulation -

subdivision review). Under this model, there is also
a zoning board of adjustment, which has no
legislative authority but exercises quasi-judicial
authority in reviewing applications for conditional
use, appeals of administrative officer decisions and
requests for variances. Many municipalities operate
under the planning commission/zoning board of
adjustment model, though an increasing number are
seeking to separate the legislative and quasi-judicial
functions through the creation of a development
review board.

Under the PC/DRB model, the planning
commission becomes a purely legislative entity, with
authority to draft the municipal plan and create both
regulatory and non-regulatory tools that implement
the plan. The development review board becomes
the quasi-judicial entity responsible for hearing all
applications for development review, including
applications for site plan, subdivision, variance,
conditional use, administrative officer appeals, and
any other reviews authorized by the bylaws.

A strength of the PC/DRB model is that it vests all
legislative functions with a planning commission,
and all development review functions with a
development review board. Separating the legislative
and quasi-judicial functions allows more planning to
occur, simplifies the process for applicants, and
makes it easier for members to distinguish between
actions that are appropriate in the legislative and
planning context but not in the quasi-judicial
context (such as speaking to a party about a
particular application).

Other than time, there is no conflict for members
who wish to serve on both a planning commission
and an AMP. Municipalities with low levels of
development activity may wish to appoint the same
members to both the planning commission and
AMP.

Regardless of which local board is serving as the
appropriate municipal panel, the role of the AMP is
to hear and review applications for development
under the applicable regulations. The AMP can only
approve applications that comply with the applicable

Chapter 2 — Roles and Responsibilities
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Roles and Responsibilities in Municipal Land Use

Legislative Body
Selectboard or City Council

Zoning Administrator

appoints and removes board/commission members

adopts town plan & bylaws e issues zoning permits
hires staff ™ e conducts enforcement

proposes town budgets o staffs regulatgry review
approves town attorney expenses e

v v

Planning Commission Development Review Board
Drafts: Reviews: Reviews:
e municipal plan e site plans e variances
¢ bylaws (zoning & subdivision) e subdivisions e conditional uses
e other studies and e lots w/out frontage e appeals of zoning

capital budgets administrator's decisions

e local Act 250 review (optional)

OR

In municipalities with a zoning board of adjustment
instead of development review board

v v v

Planning Commission Zoning Board of Adjustment
Drafts: Reviews: Reviews:
e municipal plan e site plans e variances
e bylaws (zoning & e subdivisions

e conditional uses

e appeals of zoning administrator's
decisions

subdivision) e lots w/out frontage

e other studies and
capital budgets
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bylaw or state law, and the board can only levy conditions that are
The AMP can_onl_y permitted under the bylaw. By the same token, if a project meets the
approve applications applicable bylaw criteria, the AMP is bound by law to grant the

that comply with the approval. The opinions of individual members about the general level
applicable bylaw or of development in the municipality must not affect the decision-
state law, and the board making of the board when acting in a quasi-judicial context. At all
DI \€ACYYR L L [[i{iI  times, AMP members must take steps to ensure that the board is
that are permitted under perceived as a neutral entity or its credibility will evaporate.

the bylaw. In addition, members of appropriate municipal panels must take care
to avoid conflicts of interest and refrain from discussing an application
with any of the parties to the proceeding except as part of a properly warned hearing. For example, when
serving on an AMP, it is improper for a member to express an opinion about a project or a type of project
(e.g, “I really hate clustered development.”) prior to hearing the evidence in a particular case. Like a judge,
an AMP member must never prejudge a case. (For more on this topic, see Chapter 5, “Conducting
Effective Meetings and Hearings.”)

C. Administrative Officer

The administrative officer (also known as the zoning administrator or ZA) is the face of local land use
regulation, and is the primary point of contact for those affected by local regulations. Though not explicit
in statute, the administrative officer has great influence over the integrity of the regulatory program.!”

An administrative officer must be appointed for a three-year term promptly after the first bylaws are
adopted or when a vacancy exists. State law requires the officer to administer the bylaws literally and
prohibits the officer from permitting any land development that does not conform with the bylaws.

A primary function of the administrative officer is to review applications that do not require action by the
appropriate municipal panel. Typically, these applications are for uses or structures that are permitted so
long as they comply with the dimensional and performance standards of the district such as single-family
dwellings and accessory structures. Applications that require AMP approval are referred to the AMP by the
administrative officer, who may only issue a permit if the AMP approves the application. Any action or
inaction by the administrative officer may be appealed to the AMP.

In addition to reviewing and referring applications, the administrative officer plays a vital customer service
role by providing the public with the necessary forms and applications and being responsible for
“coordinating a unified effort” to administer the municipality's development review program.’® At many
points in the review process, the administrative officer will work with applicants, neighbors, representatives,
board members and other municipal officials.

Many administrative officers also play a broader role in staffing the planning commission or appropriate
municipal panel. For those staffing AMPs, the role of the administrative officer is varied and may include
guidance in the review process, keeping minutes for the board, preparing staff reports on an application or
even drafting the written decision for the board. Of course, it would be inappropriate for the
administrative officer to write a decision in an appeal of his or her action or decision.

Hiring an administrative officer is a two-step process that requires two boards to work well with each other.
The first step is for the planning commission to nominate a qualified candidate, after which it is up to the
selectboard, city council or village trustees to appoint the candidate. Statute provides that the administrative

1724 VS.A. § 4448(a).
18 24 VS.A. § 4448(c).
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officer is an employee of the municipality, subject to the municipality’s personnel policies, and is only
removable for cause by the selectboard, city council or village trustees after consultation with the planning
commission.

In addition to administering the land use regulations at the front end of the process, the administrative
officer plays a large role in enforcement of violations. For example, the administrative officer often receives
the complaint that initiates violation proceedings, and often works closely with the selectboard, city council,
or village trustees, and the municipal attorney in any necessary court action. For more on enforcement, see
Enforcement of Local Bylaws in Chapter 5.

For more information on the role and function of the administrative officer, see 24 V.S.A. §§ 4448, 4449
and the Zoning Administrators Handbook, Vermont Land Use Education and Training Collaborative (2005).
available at www.vpic.info.

D. Staff Planner

A growing number of Vermont municipalities have dedicated resources to hire a staff planner. The role of
the planner, as with many other staff positions, can vary significantly from one municipality to another.
Some municipalities have staff planners with professional degrees in planning and certifications in planning
(such as the AICP designation from the American Institute of Certified Planners). Other municipalities
have planners who have learned about planning through experience or have degrees in a related field.

A professional planner can make a significant contribution to a successful land use planning and regulation
program. Planners are trained in facilitating good public processes when updating the municipal plan or
land use regulations. In addition, a planner can provide in-depth analysis of development applications,
which ensures a consistent and efficient review process. Planners bring the professional knowledge that is
so vital in a unique and rapidly changing field. Oftentimes, a planner’s professional expertise can help find
solutions that a volunteer board may wrestle with for quite some time.

Many planners also work closely with applicants to help them craft the best possible application prior to
formal submission to the administrative officer or AMP. This informal process of working with the
applicant can help create a thoughtfully designed project, and will facilitate an efficient and more positive
review process.

Some municipalities have agreed to pool resources and share a planner with another municipality. This can
be quite useful for municipalities that see the need for some professional planning, but can't afford to
commit the resources to hiring a full-time planner.

E. Selectboard, City Council or Village Board of Trustees
(Legislative Body)

The selectboard, or other legislative body, such as the city council or village board of trustees, plays an
important role in developing a successful land use program in any municipality. Many important land use
decisions - including the location of infrastructure such as water supply and wastewater disposal,
appointment and removal of officers, and adoption of the municipal plan - are vested with the selectboard,
city council or village trustees.

As the elected and most visible board, the legislative body plays a critical role in setting a tone that supports
an effective land use planning and implementation program. There are many opportunities for the
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legislative body to show its support, including: incorporating the municipal plan into decisions regarding
public investment (such as sidewalks); including the planning commission in discussions of ordinances and
policies with land use implications (such as those concerning roads or sewers); including reasonable budget
requests from the planning commission and AMP; ensuring that the various boards and commissions are
comprised of able volunteers and are appropriately staffed; and providing funding for training and
education.

One of the legislative body’s most important functions is to appoint

and remove members of the planning commission!® and appropriate As the elected and most
municipal panel, the administrative officer, and key advisory visible board, the
commissions, such as the conservation commission. In this capacity, legislative body plays a
the legislative body represents the voters, serves as the accountability critical role in setting a
mechanism, and ensures that the expectations of the position are tone that supports an
being fulfilled. effective land use

In addition to managing the people involved in the land use program, planning and

the legislative body retains much of the final authority over the implementation

adoption of the various regulatory and non-regulatory documents, program.
including the municipal plan, capital budget and any regulatory tools

such as zoning and subdivision regulations.?0

Finally, it is crucial for the legislative body to maintain an ongoing relationship with the various land use
officials. This open dialogue will foster a better understanding of land use planning and implementation in
a community, and will help keep difficult situations from becoming outright political battles. Some
municipalities have instituted annual or other regular meetings between the legislative body and the various
boards and commissions in order to foster strong relationships and open communication. To this end, it is
worth noting that the selectboard members of a rural town, or two appointees of the legislative body in an
urban municipality, are “ex-officio members of the planning commission.”?!

F. Municipal Manager/Administrator

Appointed by the legislative body, the municipal manager is the chief administrative officer of the
municipality and is responsible for discharging the duties specified in Chapter 37 of Title 24 and as
augmented by a job description. Some municipal managers also serve as administrative officers, though
most focus on oversight of municipal departments, including police, fire, public works, finance, etc. In the
land use realm, the municipal manager often advises the legislative body on appointments, supervises and
manages all land use staff, interacts with the municipal attorney, and develops and administers the budget.

Many managers also assist with coordinating communications between the various boards, and serve as the
municipality’s media contact — a role that allows the manager to frame the discussion about land use
planning and regulation in a community, under the direction of the legislative body.

Some municipalities have adopted municipal charters that transfer some of the duties of a municipal
manager to a municipal administrator. Others have written job descriptions that specify that the municipal
administrator serves as the chief administrative officer of the municipality and supervises all staff. Still
other municipalities have written job descriptions that do not establish the administrator as the chief

19 Planning commissioners may also be elected.

20 As an alternative, state law also allows voters to act on municipal plan and bylaw adoption and amendments, as discussed in
chapter IV.

2124 VS.A. § 4322
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Accountability of Land Use Officials

While removal of local land use officials is not
common, it happens from time to time, and there
are various rules on removal that board members
should be aware of.

Rules for Removal

Most board members are appointed for a set
term. If there is no re-appointment at the expiration
of such term, the board member is technically no
longer a member of the board. This, however,
does not constitute “removal.” Actual removal of
board members is subject to the requirements of
state law.

* Appointed planning commissioners can be
removed at any time, for any reason, or for no
reason at all, so long as there is a unanimous
vote of the legislative body.22 Elected planning
commissioners cannot be removed from office.

» The legislative body may only remove
Development Review Board or Zoning Board
members for cause, after notice and a
hearing.z

* The legislative body may only remove the
administrative officer for cause and after
consultation with the planning commission.z

* The requirement that there be cause to remove
the administrative officer or a member of an
appropriate municipal panel requires the
legislative body to hold a hearing where the
individual has an opportunity to present his or
her side of the story.»

administrative officer, but rather as the principal
assistant to the legislative body without the day-to-
day management responsibilities. Unlike the
municipal manager form of government, which is
statutory, the administrator form varies significantly
among municipalities.

G. Municipal Clerk

In many Vermont municipalities, the municipal clerk
is the most visible elected official. As such, he or
she is expected to understand all aspects of
municipal business, from dogs running at large to
land use. The municipal clerk is required by law to
be the receiver and recorder of the town’s archives.
The clerk records deeds related to real estate and
private property transactions and files vital statistics
information records relating to municipal business.
Municipal clerks are elected by the voters and are
independent of the legislative body, the AMP, and
the municipal manager.

While many of the municipal clerk’s duties and
responsibilities are clearly defined in state statute,
others, such as receiving telephone inquiries dealing
with anything from the next selectboard meeting to
landfill hours, are a result of custom. Within the
land use realm, the municipal clerk’s duties include
conducting votes on plans and bylaws when
required, certifying plans and bylaws, and serving as
the custodian of public records such as subdivision
plats and hearing minutes. For a checklist on
certifying the municipal plan and bylaws, see
www.vpic.info under “Plan and Bylaw Adoption
Tools.”

When a local land use decision is appealed, the clerk is also responsible for supplying the list of interested
persons to the appellant unless the administrative officer has been designated in the bylaws.26 For more
information on appeals, see Chapter 5: “Procedural Issues.”

2224 VS.A. § 4323(a).
23 24 VS.A. § 4460(c).
2424 VS.A. § 4448(a).

25 Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985).

26 24 VS.A. § 4471(0).
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H. Regional Planning Commission

The General Assembly first envisioned the creation of regional planning commissions (RPCs) in 195727
and RPCs now serve every town in the state. Regional planning commissions play a critical role both in
land use policy and implementation at the local, regional and state levels. They are staffed by professionals
with training in land use, transportation, emergency management and watershed planning, as well as
geographic information systems mapping, brownfields planning and other areas of expertise. Each
commission is governed by a board of commissioners comprised of representatives from each
participating municipality.

The RPCs have multiple roles in the context of local planning. In order to qualify for some state grant
funding, municipal plans must be approved by the regional planning commission. In addition, regional
commission staff frequently provide extensive technical assistance to local planning commissions in
drafting municipal plans and bylaws as well as other local regulatory and non-regulatory documents. Other
tasks regional planning commissions may perform include coordination of local and regional mapping
projects, and participation in state-level reviews, such as Act 250 or Section 248 proceedings (the certificate
of public good process for electric generation and transmission facilities).?? For a link to each of the
eleven regional planning commissions, visit www.vapda.org,

I. Consultants

An often significant player in community land use planning is the expert consultant. Planning consultants
play a valuable role in providing expert drafting of municipal plans, bylaws and other regulatory
documents. Local land use officials often look to planning consultants to deal with unique planning issues
in their municipalities, such as putting together a master plan for a piece of property, traffic planning for a
failing intersection or finding creative ways to revitalize a downtown.

Typically, consulting planners work closely with the local planning commission. The planning commission’s
role in this context is to understand the community, what its needs are, and to hold public hearings to
solicit public input in the planning process. The planning consultant can then distill this information into a
usable municipal plan or regulatory document to fit the community’s vision for its future. An effective
consultant will be able to work well with the planning commission, the legislative body and with the public,
and will have the ability to translate information gleaned from this collaborative process into a municipal
plan, bylaw or other implementation tool. For a list of planning consultants, contact the Vermont
Department of Housing and Community Affairs (see contact information on back cover).

J. Advisory Commissions and Others

Another type of municipal body that can play an important role in local planning and regulation is the
advisory commission. An advisory commission may counsel the appropriate municipal panel, legislative
body, applicants, and interested parties on matters ranging from municipal plan and bylaw amendments to
development applications. Oftentimes, communities with historically significant properties, important
natural features, unique housing pressures, or other special concerns create an advisory commission to
assist the legislative and quasi-judicial boards with their functions.

Advisory commissions (sometimes called committees) have broad authority and may engage in any activity
that assists the legislative body or planning commission with preparing, adopting, and implementing the

271957, No. 286.
28 24 VS.A. § 4345a.
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municipal plan.?® Advisory commissions must have at least three members, all of whom are appointed by
the legislative body.

The most common advisory commissions are conservation commissions, historic preservation
commissions, design review commissions, and housing commissions. More than a third of Vermont towns
have established conservation commissions, which have authority to educate and plan for, protect and
administer the public lands and natural resources of the municipality.3® Many advisory commissions have
also been established to deal with historic districts or areas designated as “design control districts,” which
are areas of unique historic, cultural or architectural value that the community has decided (or may be in
the process of deciding) should be subjected to more intensive planning and regulatory review.

Regardless of which type of advisory commission is being created, the role of the commission must be
carefully delineated by the legislative body in the resolution or bylaw creating the entity.

K. Municipal Attorney

While the municipal attorney is not a mandatory position, most municipalities find that the position plays a
key role in the local land use planning and regulation process. The municipal attorney can guide the
municipality through the labyrinth of laws and cases that impact municipal decision-making in both the
planning and regulatory phases of the land use program. In particular, the attorney can review proposed
plan and bylaw amendments for consistency with state and federal law, and make recommendations based
on trends in land use law. Finally, the municipal attorney plays a key role in enforcing any regulatory tools
that may be adopted and advising the legislative body on litigation that arises from the bylaws.

2924 VS.A. § 4433.
30 24 VS.A. Ch. 118.
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Planning for a
Vibrant Community

3

In its most basic form, municipal planning is the process of assessing current conditions in the
community, envisioning a desired future, and charting a course towards that desired future. Just as we
plan as individuals, families, and businesses, it is likewise important to plan as a community.

Many municipalities discover the need to plan when changes are

occurring. While there is no bad time to begin planning for your Just as we plan as
community’s future, many local officials have found that some of the individuals, families and
best opportunities exist when changes are pending but have not yet businesses, it is

begun in earnest.3! Whenever the planning process occurs, a well- likewise important to

facilitated process will offer participants unique opportunities to plan as a community.
influence changes in the appearance, economy, and quality of life in

their community.

Both challenges and opportunities will vary from community to community. While some communities
experience development pressure, others struggle to attract employers; some communities seek to protect
an active and historic downtown, while others propose new growth centers. Thus, whether a community is
in a period of expansion, retraction, or relative stability, establishing an engaging, participatory planning
process is critical to its long-term vitality. To this end, this chapter explores both the legal and practical
requirements for facilitating an effective municipal planning process

A. The Municipal Planning Process

The municipal plan3? is the visionary document that assesses the current status of a community and lays
out a vision for the future. Although the plan itself is the final document, there is as much or more value in
the process of engaging stakeholders along the way. One way to analyze the local planning process is to
view it as a series of steps.33 Those steps include the following.

1. Formulating the planning program, where planners design the program for seeking public
participation, developing or amending the plan and identify sources for technical assistance.

2. Collecting and analyzing background information, which is a preliminary assessment of the
community's aspirations, problems, and opportunities.

3. Establishing goals and objectives related to housing, transportation, public infrastructure and
mote;

4. Outlining recommended actions to achieve the goals and objectives.

5. Creating an implementation program, which defines the specific actions the community will take
to achieve the plan’s goals and objectives, which may include both non-regulatory and regulatory
activities.

6. Adopting the plan, which usually occurs by vote of the municipality’s legislative body.

7. Implementing the plan, where both regulatory and non-regulatory measures are implemented to
carry out the goals and recommendations of the plan.

8. Evaluating the plan and planning program, which results in the cycle starting anew.

3V The Small Town Planning Handbook, Thomas 1.. Daniels, American Planning Association, 1995.
32 The municipal plan is also sometimes termed the town plan, comprehensive plan, or master plan.

33 For more information, see the Planning Manual for Vermont Municipalities, Vermont Department of Housing & Community
Affairs (2000).
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Although these steps appear very linear and orderly, all planners must
accept that, by design, the planning process requires a lot of
participation by diverse stakeholders and is inherently a political
process. Land use issues evoke strong emotional responses about the

Municipal Plan:

...the visionary
document that assesses
the current status of a
community and lays out
a vision for the future.

rights of property owners and the rights of governments to regulate
the use of private property in order to protect the public interest.
Moreover, land use planning is frequently intertwined with other
public policy issues, such as tax policy, transportation policy, and
aesthetic considerations. As a result, land use planning can sometimes

challenge the patience of those involved. Those who engage in the process, however, have a unique
opportunity to ensure their community remains (or becomes) a vibrant and livable community.

Given the weight of matters under consideration, and the vigor with which individuals may respond to
issues in their community, it is important for local planners to provide ample and creative opportunities for
community members to weigh in. A golden rule of community planning is to include the public and
interested parties at every possible step in the process. Even if certain constituencies are not happy with
the final plan, they will be much more satisfied if they feel their opinions have been heard during
development of the plan.

B. Public Participation in Local Planning

The planning commission is not the only entity that plans. Others can

and should be involved in the process, which means the planning ... by design, the
commission must actively solicit input and assistance from others, planning process
including members of the public, the local legislative body, other requires a lot of
municipal officials such as the AMP and administrative officer, the participation by diverse
local chamber of commerce, citizen groups, etc. Vermont’s planning stakeholders and is
processes place a significant emphasis on the involvement of citizens inherently a political

in local, regional, and state planning, process

While not everyone will be interested in contributing to the planning
process, the planning commission should foster an attitude of openness and be creative in developing
methods that will encourage as many people as possible to participate. One of the most effective strategies
for engaging the public in the process is the community visioning session.

A community visioning session brings large numbers of community members together to involve the
public, facilitate collaboration, and provide local planners with valuable input on the values, priorities,
needs, and concerns of the community. Often such an event will find planners and citizens working
together in groups, conversing in an unstructured manner about important community issues.3* A unique
strength of the visioning process is that it provides the direct face-to-face communication that can be hard
to find in other forms of citizen participation. A visioning session is most effective at assessing community
values and other broad themes and is best used when the objective is determining broad goals and
directions for the community.

Another strategy for public participation is the community planning survey. Planning surveys offer local
planners a number of strengths that are not found in the community visioning sessions, including: a higher
degree of control over the subject matter, increased confidentiality, and an opportunity to hear from

3% Community Visioning Events, Center for Rural Studies, University of Vermont, 2004. Available at www..vpic.info.
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individuals who were not able to attend a public hearing or community visioning session. A weakness is the
lack of face-to-face communication and an inability of participants to benefit from the perspective of
others.

In addition, technology can help engage citizens in the process. A virtual bulletin board, an email listserv of
people interested in the process, web posting of the latest drafts of documents and an email address or
website where citizens can send comments can significantly enhance the ability of citizens to participate in
the process. (Note, however, that Vermont's Open Meeting law does not allow a website to serve in place

Community Visioning Event Example:
Randolph, Vermont

Vital Communities’ Community Profile Process
was used in Randolph, Vermont in 2001.
Approximately 150 people attended the visioning
weekend entitled, Our Town, Your Town. Planning
for the event was guided by a local steering

committee of as many as 40 community members.

The professional facilitators from Vital
Communities were obtained with the help of a
grant from the Vermont Department of Housing
and Community Affairs.

During the event, participants enjoyed the

following:
» Free lasagna and other food
* Local speakers
+ Town data presented by the regional plan-
ning commission
* A barbershop quartet
» Various door prizes

After ten hours of discussion, the following

concerns emerged:
» improving the downtown
» getting more tourist dollars
» keeping young people involved
* more community information
» developing options around the interstate

By the end of the event, dates for committee
meetings on each of these topics had been
decided.35

of a bulletin board or newspaper for public notice;
therefore, you can use a website iz addition to the
primary methods of notice for public hearings, but
not znstead of.)

While there are many different strategies for
including the public, involving the public early in the
process is critical for the credibility of the program.
A citizenry that feels involved in the planning
process will have a greater stake in the outcome,
which will give legitimacy and public confidence to
the process.

For more information on citizen participation
strategies, visit www.vpic.info or contact UVM's
Center for Rural Studies. For additional information
on conducting public hearings, see Chapter 6:
“Conducting Effective Meetings and Hearings.”

C. State Planning Goals

As discussed above, the local planning process
should include all stakeholders and truly reflect local
needs and priorities. However, municipal plans are
also creatures of statute and are a prerequisite to
adopting any land use regulations. Accordingly,
state law establishes goals for both the process and
content of municipal planning.3¢ (These same goals
apply to both the regional and state planning
processes as well.)

Chapter 117 also contains 13 specific “content”

goals (often referred to as the State Planning Goals)
that reflect policy objectives that should be pursued
throughout the local and regional planning process.

35 1d.
36 See 24 VS.A. § 4302 for the complete text.
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The State Planning Goals can be summarized as

follows. The Process Goals

1. Plan development to maintain historic The “process” goals reflect “... the intent of the
settlement pattern of compact village and

Legislature that municipalities, regional planning
urban centers.

commissions, and state agencies shall engage in
a continuing planning process that will further the
following goals:

1. To establish a coordinated, comprehensive
planning process and policy framework to
- : guide decisions by municipalities, regional plan-
5. Identlfy and prSCrVC 1mp0rtant natural and ning commissions and state agencies_
historic features.

2. Provide a strong and diverse economy.

3. Broaden access to educational and vocational
training opportunities.

4. Provide safe, convenient, economic, and
energy efficient transportation systems.

2. To encourage citizen participation at all levels

0. Maiﬂt?iﬁ .and improve quality of air, watet, of the planning process, and to assure that
and wildlife, and land resources. decisions shall be made at the most local level

7. Encourage efficient use of energy and possible commensurate with their impact.
development of renewable energy resources. 3. To consider the use of resources and the con-

8. Maintain and enhance recreational sequences of growth and development for the
opportunities for Vermont residents and region and the state, as well as the community
visitors. in which it takes place.

9. Encourage and strengthen agricultural and 4. To encourage and assist municipalities to work
forest industries. creatively together to develop and implement

10. Provide wise and efficient use of natural plans.™
resources. Throughout the statutory language and

11. Ensure availability of safe and affordable procedural requirements of Chapter 117, these
housing. process goals continually emerge and serve as

12. Provide an efficient system of public facilities reminders of the General Assembly’s aspirations

and services. -
for the local planning process.

13. Ensure the availability of safe and affordable
child care.

These 13 goals are designed to steer planning activities at all levels of government, from local and regional
to state agency planning. On a practical level, state law requires local plans to be consistent with the state
planning goals in order to be approved by the regional planning commission.38

D. Required Elements of a Municipal Plan

While the municipal plan is written and adopted by local officials with community goals in mind, Vermont
law establishes ten elements that, at a minimum, must be included in the plan in order for the plan to be
approved by a regional planning commission.?

Beyond these ten elements, municipalities have significant flexibility in determining the scope and content
of the plan. For example, additional topics may address health care facilities, community “walkability,”
economic development strengths and weaknesses, redevelopment of contaminated properties and others.

3724 VS.A. § 4302(b).
38 Sce 24 VS.A. § 4302 for the complete text.

39 Municipal plans must be approved by the regional planning commission for the municipality to be eligible to receive municipal
planning grants through the Vermont Department of Housing and Community Affairs. 24 V.S.A. § 4350(b).
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Municipal Plan - Required Elements

While municipalities are not
required to adopt a municipal

1. A statement of the objectives, policies and programs of the plan, a plan is required prior to

municipality

A land use plan (map and statement)

A transportation plan (map and statement)

A utility and facility plan (map and statement)

o s 0N

areas, scenic and historic features and resources

2

An educational facilities plan (map and statement)

N

A statement on the preservation of rare and irreplaceable natural

A recommended program for the implementation of the plan

the adoption of any land use
regulations.#! Once adopted, the
plan will expire after five years
unless readopted or amended.
Upon the expiration of a plan, all
bylaws and programs shall remain
in effect but may not be amended
until a plan is adopted.*?

8. A statement of how the plan relates to plans and development For more information on the

trends of neighboring communities and the region
9. An energy plan
10.A housing element#

process of adopting and
amending the municipal plan, see
Chapter 5: “Procedural Issues.”

E. The Regional Planning Process

In addition to providing technical assistance to local planning commissions and appropriate municipal

panels, regional planning commissions are charged with preparing and updating a regional plan every five
years. The regional plan must address the same planning goals as local plans, and has similar required

elements.43

Regional plans are approved by each region’s board
of commissioners for the general purpose of
“guiding and accomplishing a coordinated, efficient
and economic development of the region which
will, in accordance with the present and future
needs and resources, best promote the health, safety,
order, convenience, prosperity and welfare of the
inhabitants as well as efficiency and economy in the
process of development.”#

One of the regional planning commission’s most
important planning functions is to harmonize local
plans with the regional plan. The regional planning
commission must approve a plan if it finds that the
plan is compatible with the planning goals
established in 24 V.S.A. § 4302, is compatible with
the regional plan and the approved plans of other
municipalities in the region, and contains all of the

Regional Plan - Required Elements

A statement of the basic policies of the region
A land use element

An energy element

A transportation element

A utility and facility element

o o R W=

A statement of policies on preservation of rare
natural areas

N

A program for the implementation of the plan

8. A statement indicating how the regional plan
relates to development trends

9. A housing element that identifies the need for
housing for all economic groups within the
region#

40 See 24 V.S.A. § 4382(a) for a complete list of plan elements required by State law.

4124 VS.A. § 4410.
224 VS.A. § 4387(c))
43 24 VS.A. § 4348a.
424 VS.A. § 4347,
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required elements discussed above. If the plan is not approved, it is still in effect.4> However, an approved
plan allows the municipality to attain village or downtown designation* and requires state agencies to
consider the municipal plan in their planning and development efforts.4”

For more information on the connections between the local, regional, and state planning processes, contact
the municipality’ s regional planning commission.

Contact Information

Regional Planning Commissions

Northwest Regional
Planning Commission
802-524-5958 or
1-800-564-5958

Email: nrpevt@nrpevt.com
www.nrpcvt.com

!'..A. Northeastern Vermont

<7 ¢ Development Association
802-748-5181

Email: info@nvda.net
www.nvda.net

Lamoille County
Planning Commission
802-388-4548

Email: lcpc@lcpevt.org
www.lcpcvt.org

Chittenden County Regional
Planning Commission
802-846-4490

Central Vermont Regional
Planning Commission
802-229-0389

Email: CVRPC@cvregion.com
www.centralvtplanning.com

Addison County Regional
Planning Commission
802-388-3141

Email: alougee@sover.net

www.acrpe.org Two Rivers-Ottauquechee

Regional Commission
802-457-3188 or 802-457-3189
Email: info@trorc.org
www.trorc.org

Rutland Regional
Planning Commission
802-775-0871 or
1-800-464-7900

Email: mblucher@
rutlandrpc.org
www.rutlandrpc.org

Southern Windsor County
Regional Planning Commission
802-674-9201

Email: tkennedy@swcrpc.org
WWW.SWCIpc.org

Bennington County

Regional Commission
802-375-2576 or Windham Regional

802-375-9964 Planning & Development Commission
Email: bereburk@verizon.net 802-257-4547

www.rpc.bennington.vt.us Email: wrc@sover.net
www.rpc.windham.vt.us

45 24 VS.A. § 4387(d).
46 24 VS.A. Chapter 76A.
473 VS.A. 4020(a).
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4 Implementing the Plan:
Regulatory and Non-Regulatory Options

Any municipality that has created a planning commission and has a municipal plan in effect may
implement the plan by adopting both regulatory and non-regulatory tools. Though the most common
method of implementing the plan is to establish regulations, over-reliance on regulatory methods can
hinder positive measures to shape the pattern of development. This chapter explores both non-regulatory
and regulatory options for implementation of the municipal plan.

Regulatory
Implementation
Zoning and subdivision .
MuniCipaI bvlaws, etc. ﬁgﬁ:;'
Plan Vibrant
Non-Regulatory Community
Implementation
Infrastructure planning,
incentive programs, etc.

A. Non-Regulatory Implementation of the Municipal Plan

Either in addition to or instead of using a regulatory hook, municipalities can use non-regulatory tools to
implement the plan. Chapter 117 lists some possible non-regulatory tools, including capital budgeting and
tax increment financing districts, but municipalities are not limited to the statutory list; any program or
initiative that furthers the purposes of the plan is an implementation tool. For example, if expanding
business opportunities in a downtown is a goal of the plan, the planning commission might work with
local businesses to develop a common marketing theme or work with the legislative body to appropriate
money for sidewalks in the downtown.

One very effective non-regulatory tool is planning for capital

A land use program can improvements. Capital improvement planning is the process of

reach its fullest planning for necessary investments in public infrastructure (land,
potential by buildings, facilities, and equipment) in order to continue to provide the
incorporating non- desired level of service.

regulatory options in Though capital planning is arguably as much about financial
addition to regulatory management as it is about land use planning, its inclusion in Chapter
programs. 117 as a non-regulatory tool serves a prominent reminder that the
placement of public infrastructure is a powerful tool for shaping land
development and must be done with consideration of the municipal plan. For example, municipalities can
significantly influence where development occurs by planning for the wastewater treatment needs of future
development. Wastewater treatment continues to be an expensive component of land development; thus,
developers will be more likely to build in areas where municipal wastewater treatment is either available or
is planned.
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Chapter 117 defines a capital budget as the set of
capital projects proposed for the coming fiscal year
and a capital program as the plan of projects to be
undertaken during each of the following five years.
Together, they are frequently referred to as a Capital
Improvement Program (CIP), which has a
combined six-year cycle. Chapter 117 requires that
the CIP indicate the order of priority of each capital
project and state each project’s estimated cost,
proposed funding source, and whether or not it will
have an impact on annual operating costs.*

Non-regulatory components are essential tools for
effective land use planning. A land use program can
reach its fullest potential by incorporating non-
regulatory options in addition to regulatory
programs like zoning and subdivision regulations.

For more information on additional non-regulatory
tools that can help implement the municipal plan,
see the Implementation Manual published by the
Vermont Land Use and Education Collaborative. It’s
available at www.vpic.info.

Examples of Non-Regulatory Tools

Tax increment financing — can be used to fund
projects within a discrete area of the municipality,
such as sidewalks, increased police presence, or a
parking garage.

Tax stabilization contracts — can help a
municipality promote development in the
community by certain businesses or types of
businesses.

Purchase or acceptance of development rights —
can assist a municipality in preserving
undeveloped land.

Plans supporting the municipal plan — sub-plans
providing greater detail about issues of particular

concern such as affordable housing or particular
locations such as a village or growth center.

Advisory commissions — can assist other municipal
officials in addressing issues like affordable
housing, historic preservation, design review and
conservation.

B. Regulatory Implementation of the Municipal Plan

The method most often employed for implementing the plan is to establish regulations that carry out the
plan’s goals. However, many local planning commissions find they can improve their effectiveness through

a combination of both regulatory and non-regulatory tools. This section will focus on some of more

familiar regulations enacted by municipalities across the state. Other regulatory tools, including unified

development bylaws that combine all regulations such as zoning and subdivision into one document, are

turther detailed in the Implementation Manual.

1. Zoning Regulations

The most common regulatory tool used by local governments throughout the country to manage land use
and development is zoning, State law authorizes zoning regulations that “govern the use of land and the
placement, spacing, and size of structures and other factors specified in the bylaws related to public health,
safety, or welfare.”4?

Typically, zoning bylaws will delineate one or more “zones” or districts within a community, as depicted on
a zoning map. Zoning districts normally include dimensional and density standards that apply district-wide,
ot to particular types of use allowed within the district. Common district standards include minimum lot
size, maximum density, minimum frontage, minimum setbacks, maximum height or maximum lot coverage.
In addition, many zoning bylaws contain general standards that apply to any development regardless of the
district in which it is located. General standards often include access and frontage requirements, parking
requirements and sign requirements.

4824 VS.A. § 4430(b).
49 24 VSA. § 4411
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Within each district, bylaws will typically define the types of development (uses) and provide dimensional
standards for structures that are allowed within the district. Listed uses typically include a mix of
compatible, mutually supportive uses, which may be quite extensive in mixed-use districts. A few districts,

however, may severely restrict allowed uses in order to avoid hazards, conserve natural resources or to

accommodate resource-based industries such as agriculture and forestry. State law authorizes a wide range

of zoning districts - including downtown and village center, rural residential, agricultural and shorelands
districts - all of which may contain unique requirements as permitted by law and as necessary to implement

the municipal plan.

In Vermont, nearly all zoning bylaws rely on categorizing uses in each district as either permzitted or
conditional, depending on their potential compatibility with the stated purpose of the district. “Permitted”
uses only need to obtain a zoning permit from the administrative officer. “Conditional” uses must first
obtain approval from the appropriate municipal panel as designated in the bylaws, after which the

administrative officer must issue a permit.

Permitted Uses

A permitted use is often defined as any use that is or may be lawfully established in a particular district,
provided it conforms to all of the requirements applicable to a district.* A common example of a
permitted use is a single-family dwelling in a residential district. Many bylaws create districts where single-
family homes are encouraged, and thus applications for single-family homes are not subjected to further
development review. In such a case, the homebuilder still must go to the administrative officer to apply for

a permit.

In reviewing such an application, the administrative officer has little discretion - the permit must be granted
unless the proposal would violate dimensional requirements or other quantifiable standards in the bylaw,
such as a setback requirement. Requiring a zoning permit for permitted uses not only helps ensure

compliance with the municipal plan, it helps keep a record of land development for property assessment
and taxation as well as for planning and policy-making purposes, and helps ensure clear title to property for

conveyances.
Conditional Uses

Conditional uses must be reviewed by the
appropriate municipal panel. The AMP will consider
whether the proposed use will conform to the
standards in the district and whether the proposal
will have an “undue adverse affect” on the district
and the community. State law provides general
standards for making the undue adverse effect
determination.

In addition to the general standards, conditional use
bylaws may be supplemented by more specific
criteria defined by the municipality, such as
increased setbacks from streams in sensitive areas,
and “any other standards and factors that the bylaw
may include.”’s? Unlike a permitted use, which must

General Standards - Conditional Use
Review

The proposed conditional use shall not result in an
undue adverse affect on any of the following:

» the capacity of existing or planned community
facilities, such as schools or wastewater
facilities;

» the character of the area affected by the
proposal, which should be considered through
the lens of the district purposes, and from the
vision laid out by the town plan;

 traffic on nearby roads; and

» performance standards, such as restrictions on
noise, odor, vibration, dust, and other standards
specified in the bylaws.5!

50 _4 Planner’s Dictionary, Davidson, Michael, and Fay Dolnick, American Planning Association (2004).

5124 VS.A. § 4414(3)(A).
52 24 VS.A. § 4414(3)(B)(v).
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be approved unless it violates one of the dimensional requirements of the district, a conditional use can
only be approved if the AMP determines that the project will not have an undue adverse affect on the
concerns listed above and described in greater detail in the local regulations.

Variances

Notwithstanding all of the hard work that goes into writing local
regulations, state law requires appropriate municipal panels to hear
requests for variances, which would grant permission to vary from the
requirements of the bylaw in limited circumstances. State law allows such requests should
variances to be granted only if all of the following five conditions are not be.

met:

Requests for variances
are common... granting

e there are unique physical circumstances or conditions;

* because of these physical circumstances, the property cannot be developed in strict conformance with
the bylaws;

¢ unnecessary hardship has not been created by the applicant;
¢ the variance will not alter the essential character of the neighborhood; and
* the variance represents the minimum alteration that will grant the relief requested.>

Requests for variances are common; nevertheless, granting such requests should not be. It is difficult to
meet the variance criteria, and few applicants can actually satisfy them, which puts boards in the
uncomfortable position of denying an otherwise worthwhile project.
Sometimes variances are granted because board members feel that a

Boards faced with
frequent requests for
variances should
consider whether the

project is valuable, and the variance criteria are swept under the rug;
This isn’t good for the integrity of the zoning bylaw, or for the board
granting the variance. Boards that seek a lower threshold for allowing
applicants to depart from bylaw requirements should consider
requirements of the adopting waiver provisions, as discussed below. Boards faced with
bylaw are too frequent requests for variances should consider whether the
restrictive... Such a requirements of the bylaw are too restrictive, forcing frequent
situation should be applications to be made for variances to make reasonable use of land.
communicated to the Such a situation should be communicated to the planning commission
planning commission... so that its members can determine whether an amendment to the

bylaw is necessary.
Waivers

Legislation adopted in 2004 allows municipalities to grant “waivers” to reduce dimensional requirements in
accordance with specific standards in the bylaw3* As envisioned, waivers would be used only to provide
relief from dimensional requirements in certain situations spelled out in the bylaws and would permit
mitigation of a compliance problem through screening, design, or other remedy. Enacting waiver bylaws
allows municipalities to preserve the integrity of their bylaws and avoid the pressure to approve an
otherwise valuable project by issuing a variance. In order to enact a waiver provision in a local bylaw, the
municipality must define the process by which waivers may be granted and appealed.

Zoning bylaws work well for many communities and are a common regulatory tool for implementing the
municipal plan. However, many other regulatory tools may be used in addition to or instead of zoning to
implement the plan. Some communities, particularly those without significant growth pressure, may choose

5324 VS.A. § 4469(a).
5424 VS.A. § 4414(3).
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not to adopt zoning bylaws, and adopt only those regulations that

address their unique challenges. Two of the most common regulations Site Plan Review

are site plan review and subdivision, which may be adopted with or Standards

without zoning, In reviewing site plans, the
appropriate municipal panel

2. Site Plan may impose conditions
consistent with the following:

Site plan review is conducted by an appropriate municipal panel and + adequacy of parking;

typically focuses on commercial and industrial development projects. . traffic access:

Site plan review is not inten.ded. for evaluating the suijcabili.ty of the use . circulation for pedestrians

but rather on how the exterior improvements will fit in with the and vehicles;

surrou'nding'properties and Plan for t?e area. State }aw. provides - landscaping and screening:

authority to impose appropriate cpndltlons on apphc.atlons, so long as . the protection and utilization

those conditions are consistent with the local regulations. of renewable energy

Site plan review may be required for all uses, including permitted uses, resources,

except for single- and two-family dwellings which, by statute, are *  exterior lighting;

exempt from site plan review® If a municipality has adopted zoning, * the size, location and

site plan criteria can also be incorporated into the conditional use design of signs, and

review so that a project that normally would have been required to * other matte;s specified in
undergo both site plan and conditional use review will only go through the bylaws.*

one consolidated review process.

3. Subdivision

While site plan regulations address the way a particular lot is developed, subdivision regulations control the
pattern of development - the way land is divided up to accommodate uses and supporting infrastructure
such as roads and utilities. Subdivision review is conducted by the appropriate municipal panel as specified
in the regulations. Subdivision regulations may be adopted in the absence of zoning, but are most effective
when tied to related dimensional and density requirements typically found in zoning regulations.

In the simplest sense, subdivision regulations are meant to ensure that the division of land into smaller
units results in lots or parcels that are useable, safe and reflect the physical characteristics of the site. In
practice, subdivision regulations can be used to ensure that:

* new lots are laid out according to local standards - to avoid the creation of nonconforming or oddly

shaped lots and, where appropriate (e.g., within downtown, village or historic districts), to reflect
traditional settlement patterns;

¢ cach lot has adequate access for its intended use and, where appropriate, for emergency vehicle access;

* new roads, sidewalks and pedestrian paths, whether public or private, effectively connect to existing
and planned roads in the surrounding area;

* there is adequate provision for potable water supply, wastewater treatment/disposal and stormwater
management systems, and park or recreation areas, and that these and other utilities and improvements
are provided in a timely and efficient manner; and

* significant natural, cultural and scenic features are protected.

It’s not uncommon for subdivision regulations to differentiate between small or “minor” subdivisions (e.g.,
of fewer than four lots) and larger, “major” subdivisions; and to establish abbreviated review procedures
for smaller projects.

55 24 VS.A. § 4416.
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Many subdivision regulations call for a two- or three-step process that includes the following;

Sketch Plan Review, an informal, conceptual or pre-application review that allows the subdivider and
review panel to explore different approaches to subdivision design, and to offer some indication that a
proposal can be developed in conformance with applicable local regulations.

Preliminary Subdivision Review, intended to provide the review panel with more specific
information to determine conformance with local regulations, and to provide additional guidance to
the subdivider before the submission of a final application.

Final Subdivision Review, to include final subdivision plan and plat approval, to ensure that the
proposed subdivision conforms to all applicable regulations and, where applicable, adequately
addresses issues raised during preliminary review.

Subdivision regulations typically refer to applicable

zoning standards to regulate lot size and density. In Required Provisions for Subdivision
some cases, however, a municipality will decide that Review

ctfective implementation of its municipal plan calls State law specifies that subdivision bylaws must
for more flexibility in the design of subdivisions - contain the following:

for example, to conserve open space, protect natural - procedures and requirements for design,

or scenic resources or to allow for higher densities submission and processing of plats; 56

of development to make affordable housing viable. - standards for the design and layout of all public
For this purpose, state law allows local bylaws that facilities;

include provisions for “planned unit developments” - standards for the design and configuration of
which, when applied concurrently with zoning parcels or lots; and

regulations, allow for the modification or waiver of « standards for the protection of natural and
applicable dimensional requirements. Planned unit cultural resources and open space.’

development provisions may include additional
density and design standards that vary by the type(s)
of development proposed, or the zoning district(s)
in which developments are located.

4. Required Provisions and Limitations on Authority

Chapter 117 grants municipalities broad authority to regulate land development in local bylaws. However,
such authority is not limitless. Chapter 117 also contains certain “required provisions and prohibited
effects.””® These provisions require equal treatment of housing, prescribe procedures for small lots, and
define how municipalities may regulate childcare homes and facilities, among others?® In addition, state
law specifies that certain uses may only be subjected to limited types of regulations and only to the extent
that regulations do not interfere with the intended functional use. Some of these uses include educational
institutions, hospitals, and solid waste management facilities.5

56 Though not defined in Chapter 117, the most relevant definition for a “plat” can be found in Act 250, which defines it as “a
map or chart of a subdivision with surveyed lot lines and dimensions.” 24 V.S.A. § 6001 (12).

5724 V.S.A. § 4418(1).
5824 VS.A. § 4412.
59 14

%0 For more information on required provisions and prohibited effects and the limitations on local bylaws, see 24 V.S.A. §§ 4412,
4413.
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More on Regulatory
Options

For more information on
regulatory tools for
implementing the municipal
plan, see the Implementation
Manual published by the
Vermont Land Use and
Education Collaborative,
available at www.vpic.info.

5. Flood Hazard Regulations

As discussed above, some municipalities choose not to adopt zoning
or other regulations. Nevertheless, the Federal Emergency
Management Agency requires that there be municipal flood hazard
regulations before insuring properties located in flood hazard areas.
Therefore, many municipalities without regulatory implementation
tools will have a freestanding flood hazard bylaw, which allows flood
insurance for properties located within flood hazard areas.®? Some
provisions of zoning, such as variance provisions, must be applied to
Flood Hazard Regulations and other freestanding bylaws.
Municipalities with a zoning bylaw commonly incorporate flood
hazard regulations into the bylaw.

61 For more information on flood hazard regulations, see 24 V.S.A. § 4424.
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Procedural Issues: Adoption,
Amendment, Enforcement & Appeals

5

Local officials are typically drawn to land use matters because of a concern over outcomes; they see an
unmet need in the community or are concerned over a pattern of development. However, local
officials must also have a firm understanding of procedural issues as well. Many legal appeals and local
conflicts among boards turn (or are overturned) on questions of procedure. For this reason, it is critical
that local boards and officials follow protocol and are mindful of their distinct roles throughout the
process.

This chapter will explore the procedural issues related to adoption and amendment of the municipal plan
and bylaws, enforcement of bylaws, appeals of administrative officer decisions, and appeals of AMP
decisions.

A. Adoption and Amendment of the Municipal Plan

State law strictly prescribes the process that municipalities must go through to adopt a plan. Any plan must
be prepared by the planning commission, which is required to “solicit the participation of local citizens and
organizations by holding informal working sessions that suit the needs of local people.”®? When
considering an amendment to a plan - either of its own creation or as submitted by a person or body other
than the commission - the planning commission must prepare a written report on the proposal which
addresses the extent to which the proposed amendment complies with the planning goals found in 24
V.S.A. § 4302 and discussed in Chapter 3 of this manual.%3

The planning commission is required to hold at least one public hearing on the proposed plan or
amendment after public notice.®* At least 30 days prior to the first hearing, a copy of the proposed plan or
amendment and the written report must be delivered (with proof of receipt or certified mail) to the
individuals listed in 24 V.S.A. § 4384(c). After holding one or more hearings, the commission may forward
the plan or amendment to the legislative body (selectboard, city council or village trustees).®> Once the
planning commission has sent the plan to the legislative body, the legislative body has between 30 and 120
days to hold at least one public hearing. If a town has more than 2,500 residents, the legislative body must
hold at least two hearings.

While the statutes require minimal hearings for both the planning
... municipalities are commission and legislative body, many municipalities choose to
encouraged to involve the hold multiple hearings in order to obtain the participation and buy-
public from the beginning in they desire from the community. As discussed in Chapter 3,

of the process through municipalities are encouraged to involve the public from the
various informal means beginning of the process through various informal means rather

rather than waiting for the than waiting for the statutory public hearings.

statutory public hearings. After receiving the plan from the planning commission, the
legislative body has the authority to make any change it wants to it.

6224 V.S.A. § 4384(a).
6324 VS.A. § 4384(c).
6424 VS.A. § 4384(d).
65 24 VS.A. §§ 4384(d) and (f).
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However, if the legislative body seeks to change the plan, it cannot do so fewer than 15 days prior to the
final public hearing. Additionally, if the legislative body makes any changes in the proposal, it must file a
copy of the changed proposal with the municipal clerk, with any member of the public requesting a copy,
and with the planning commission. At this point, the planning commission must draft a report for the
legislative body - to be presented at or before the public hearing - that analyzes the extent to which the
changed proposal is consistent with the municipal plan and the required elements.%

After the public hearing, the legislative body may vote by a majority of its members to approve the plan.
Unlike the adoption of bylaws (see below), there is no authority for the voters to petition for a vote on the
plan after the legislative body has acted. However, the voters can decide to approve municipal plans by
Australian ballot if they decide to do so at a regular or special town meeting which occurs before the
legislative body has voted on the plan. An Australian ballot is a uniformly printed ballot, typically confined
to a secret vote on a specified office or question.®” The Australian ballot procedure then applies until
rescinded by the voters at a regular or special municipal meeting;8

B. Adoption and Amendment of Bylaws (Regulations)

If regulatory tools are needed to implement the municipal plan, the planning commission drafts the bylaws
much like it does the municipal plan. When considering an amendment to a bylaw, the planning
commission must prepare and approve a written report on the proposal. The written report must include
findings regarding the proposed bylaw’s furtherance of the goals of the municipal plan, its compatibility
with proposed uses and densities and how it carries out specific proposals for any planned community
facilities. This report is important because it demonstrates the required conformance between the plan and
proposed bylaw. At least 15 days prior to the first hearing, a copy of the proposed bylaw and the report
must be delivered to the planning commission chair of each adjoining municipality, the executive director
of the regional planning commission, and to the Vermont Department of Housing and Community
Affairs.

Planning oy
Commission Legislative
drafts or Public Body Public
considers Hearing considers Hearing(s)
plan/bylaw plan/bylaw
Plan and Bylaw Adoption Processes Legislative
Body or
See statute for differences and details: Town “}{ eeting
Plan - 24 VSA §§ 4384-4385 votes on
Bylaw - 24 VSA §§ 4441-4442 adoption

66 24 VS.A. § 4385(b).
6717 VS.A. § 2103(4).
68 24 V.S.A. § 4385(c).

Essentials of Land Use Planning and Regulation - Chapter 5 — Procedural Issues

VERMONT LAND USE EDUCATION & TRAINING COLLABORATIVE - WWW.VpiC.infO

29



After holding at least one hearing on the proposed bylaw, the bylaw is then forwarded to the legislative
body for further review and adoption. Once this happens, it becomes the legislative body’s role to hold at
least one (in municipalities with a population of 2,500 or less) public hearing on the proposed plan or
amendment. For municipalities with more than 2,500 residents, the legislative body must hold at least two
public hearings. The legislative body has the authority to make “minor” changes to the proposal, but
cannot do so fewer than 14 days prior to the final public hearing. (Note that the term “minor” is not
defined.) Any time the legislative body makes “substantial” (another undefined term) changes in the
proposal, it must hold a new public hearing on the proposal. A copy of the changed proposal must also be
filed with the clerk of the municipality and with the planning
commission, which is then charged with amending its final report to
the legislative body concerning the proposal’s conformance with the

Help with Plan and
Bylaw Adoption

municipal plan.
Plan and bylaw adoption tools

including checklists, clerk’s
certificates and reporting forms
are available at www.vpic.info.

After the final public hearing, the legislative body may adopt the bylaw
at a meeting, It takes effect 21 days after adoption, unless the
clectorate files a petition for an Australian ballot vote within 20 days.
As an alternative to adoption by the legislative body, the legislative
body or the electorate may vote to adopt bylaws via Australian ballot.®

C. Enforcement of Local Bylaws

The only local official directly responsible for enforcing local bylaws and regulations is the administrative
officer (zoning administrator, or ZA). Vermont law requires the officer to “administer the bylaws literally
and [the officer] shall not have the power to permit any land development that is not in conformance with
those bylaws.”70

The enforcement process is often initiated when neighbors call the municipal office to complain. This
phone call does not impose a mandate on the administrative officer to investigate, but it does call for the
officer to take appropriate action in light of the office’s staffing capacity and the municipality’s resources to
pursue violations. The administrative officer should keep in close contact with the legislative body
(selectboard, city council or village trustees), which provides the funding for the land use program, to keep
that board apprised of the need for enforcement in the community. Having initiated a regulatory program,
it is important that the legislative body adequately fund the program, including paying for enforcement
proceedings.

Once the administrative officer has initiated the enforcement process, the landowner will hopefully come
into compliance with the permit or bylaw without any further municipal action. Nevertheless, the
administrative officer may need to pursue further enforcement to bring a violator into compliance. Before
pursuing enforcement, the administrative officer should contact the town attorney for guidance in how to
proceed. The attorney will counsel the officer on whether to continue with the administrative enforcement
process, or whether it is appropriate to bring an enforcement action in the Environmental Court (or in the
Vermont judicial bureau, if enabled by the bylaw). If bringing a claim in court is likely, the administrative
officer and the attorney will need to involve the local legislative body, as only the selectboard, city council
or village board of trustees has the authority to pursue the action on behalf of the municipality at this
point.

Occasionally, legislative bodies will designate the administrative officer to represent the municipality in the
Environmental Court or the judicial bureau, sometimes with the assistance of the municipal attorney. For

% The complete bylaw adoption process is described in 24 V.S.A. §§ 4441,4442.
7024 VS.A. § 4448(a).
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Initiating Enforcement Proceedings

After receiving several calls from neighbors alleging that an illegal
business was being operated out of a garage, Gary, the administrative
officer went out to investigate. Sure enough, the property owner
appeared to be operating a significant landscaping business. There
were several large trucks parked outside the garage, a large pile of
stumps, and a young man was operating a chipper to dispose of
material in the back of one of the trucks.

Gary returned to his office and examined the town's bylaws. The
bylaws require operators of home occupations to obtain a permit from
the administrative officer and prohibit home occupations that result in
the outside storage or display of materials or create objectionable
noise, vibration, or smoke. Gary drafted a notice of alleged violation,
and called the town attorney. The town attorney agreed that a permit
was required and reminded Gary to copy the Selectboard in the
notice. Gary mailed the notice of alleged violation and began taking
some notes for what seemed a likely appeal to the development
review board.

more information on
enforcement, see the Zoning
Administrators Handbook, Vermont
Land Use Education and Training
Collaborative, 2005, available at
www.vpic.info.

A Word about Certificates of
Compliance

A certificate of compliance is a
tool a municipality can use to
ensure compliance with the local
bylaw. Different from a certificate
of occupancy, a certificate of
compliance is typically something
that a buyer’s attorney or lendet’s
attorney asks for when a property
is to be conveyed. That attorney
has likely done a title search of
the property to ensure that the
seller has “clear title” to the
property. The goal in asking for

the certificate of compliance is to make sure there are no pending unrecorded violations on the property.

Because violations must be recorded in the land records, the attorney is looking to make sure there is

nothing coming down the pike that has yet to be recorded. The administrative officer should be certifying
that there are no pending unrecorded violations in the office, and nothing more. Administrative officers
should never do detailed title research about the status of a particular property - that's a job for the title

examinet.

The certificate of compliance is a valuable tool for a municipality in ensuring that violations are corrected
since it is virtually impossible for a buyer to secure financing for a property with a violation. This process

allows the real estate market to correct a violation without requiring any expenditure of town monies.

Call the Vermont League of Cities and Towns (VLCT) Municipal Assistance Center (802-229-9111) or
your municipal attorney for a sample certificate of compliance or for assistance in drafting one.

D. Appealing a Local Land Use Decision

Local land use decisions may be appealed at every level, all the way up to the Vermont Supreme Court.

However, not just anyone can appeal. State law provides that only an ‘interested person” may appeal a

decision or action of an administrative officer or appropriate municipal panel. For a list of who can qualify
as an interested person, see 24 V.S.A. § 4465(b). The two different appeal processes we’ll examine are the
appeal of the administrative officer’s decision and the appeal of an appropriate municipal panel’s decision.

1. Appeals of Administrative Officer Decisions

Virtually any decision or act of the administrative officer is appealable, including decisions to refer an
application to a particular board, or the decision not to act on a violation. When someone appeals an act of

the administrative officer, the zoning board of adjustment or development review board must schedule a
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hearing, which must be held within 60 days of the filing of the notice of appeal.” As part of the hearing,
the appropriate municipal panel must determine if the appellant is an “interested person” as defined by 24

VS.A. § 4465(b).

At the hearing, the appellant should be allowed to present his or her case first, after which the
administrative officer must have an opportunity to defend his or her action. The board is not required to
defer to the administrative officer, but rather may ask questions of both the appellant and the officer to
determine who is correct. A written decision must follow within 45 days of the close of the final public
hearing.”

Decision of
Administrative ApxaaFl, to
Officer
y
Decision of
Appropriate A_p peal to
Municipal Panel Environmental
(AMP) Court

2. Appeals to Environmental Court

Appeals of cases that have been heard by an appropriate municipal panel are taken to the Environmental
Court, a trial-level court that has many of the same powers as a county superior court. There are currently
two judges in the Environmental Court. The court is governed by the Vermont Rules for Environmental
Court Proceedings, which are similar to the Rules of Civil Procedure governing traditional court
proceedings.

Appeals in Environmental Court are heard by the judges as if there were no proceeding at the municipal
level; this is called a de novo appeal. The parties are entitled to present entirely new evidence, and the court
makes a decision as if the appropriate municipal panel had never considered the case.”

Practically, however, there will be some inquiry into the municipal proceeding. The court will want to know
what was decided and why such a decision was made. One issue that may be relevant in the Environmental
Court is whether there were any glaring procedural problems that prevented the appellant from receiving a
fair trial. For example, if there was a significant conflict of interest or if the case was decided by an
insufficient number of board members, the court will want to consider those issues when making a
decision in how to proceed with the case. The Environmental Court has stated that where there has been a
showing of impropriety or conflict of interest, the court has the authority to remand (return) the case to
the appropriate municipal panel and require the local board to conduct a new proceeding clear of such
problems.”

Notwithstanding the consideration given to the local proceeding, there is no obligation for municipalities to
participate in an Environmental Court proceeding where a decision of an AMP has been appealed.

124 VS.A. § 4468.

7224 VS.A. § 4464(b)(1).

7324 VS.A. § 4472(a).

74 In re Appeal of Janet Cote, No. 257-11-02 (2003).
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Municipalities may choose to participate in Environmental Court

proceedings to defend the AMP's decision, or may choose #ot to App_eals in

participate and instead allow the Environmental Court to address the Environmental Court are
issues raised in the appeal. As discussed below, there are limited heard by the judges as
circumstances when the legislative body has standing to appeal a if there were no

decision of an AMP. proceeding at the
municipal level; this is

Finally, local officials should be aware that the Environmental Court is
called a de novo appeal.

increasingly turning to mediation to resolve cases before them. Parties

to a local proceeding (including the municipality) may wish to consider
involving a mediator in order to resolve local land use disputes. For
more information on mediation, contact the Environmental Court at
(802)828-1660 or go to www.VermontJudiciary.org,

3. The Role of the Legislative Body in the Appeal Process

When an administrative officer’s decision is appealed, the appeal is heard by the AMP. The legislative body’s
role is minimal at this point, and primarily focuses on clarifying expectations for all involved, including the
municipal attorney. The legislative body may have to coordinate with the municipal attorney to clarify who
the client is and define the scope of the attorney’s services.

When a case is appealed from the appropriate municipal panel to the Environmental Court, the AMP’s role
ends. It has no authority to appeal, to participate in an appeal, or to represent the municipality.”> However,
the legislative body may appeal a decision of the appropriate municipal panel if “the plan or bylaw is at
issue.”7¢ While this statute may seem to grant broad authority to participate, case law has limited that right
to those cases where the legislative body believes there has been an illegal or unconstitutional interpretation
of a bylaw.”” Nevertheless, a legislative body may participate in an appeal that has been initiated by another
appellant.

E. On the Record Review

As an alternative to de novo review, municipalities may choose to have
their decisions heard o the record. When a decision from a e
municipality that has adopted on the record review is appealed to the municipalities may

As an alternative to de
novo review,

Environmental Court, the court only examines whether the AMP choose to have their
misinterpreted the bylaw or state law. The court does not hold any decisions heard on the
new factual hearings and any questions as to the facts will be resolved gl (s MR UTNToIV g fe10])Y
by looking at the record developed by the appropriate municipal examines whether the
panel. A basic requirement, therefore, is an audio recording of the AMP misinterpreted the
proceedings.” bylaws or state law ...
The first step prior to adopting on the record review is to adopt the and does not hold any

Municipal Administrative Procedure Act (MAPA). MAPA may be new factual hearing.
adopted either by the voters or by the legislative body. The benefit of

75 The legislative body appoints a designee to act on its behalf at Environmental Court proceedings. This could be the municipal
attorney, a member of the legislative body, or perhaps the zoning administrator. The appropriateness of all of these potential
designees should be considered. It would not be appropriate for a member of the AMP to serve as the selectboard's designee.

76 24 VS.A. § 4465(b)(2).
77 In re 232511 Investments, Lid,, 2006 VT 27.
78 24 VS.A. § 1205(c).
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Municipal Administrative Procedure Act

(MAPA)
24 V.S.A. Chapter 36, § 1205

Any municipality that chooses to have local
decisions appealed to Environmental Court to be
heard “on the record” (rather than anew), or to
conduct local Act 250 reviews, must adopt the
Municipal Administrative Procedure Act to apply to
specified development review proceedings. MAPA
provisions include the following:

Conflicts of Interest
Notice Requirements
Hearing Procedures
Evidence

Ex Parte Communications

Qualification of Members (in rendering
decisions)

Decisions
Appeals (per Chapter 117)

adopting on the record review is that the
municipality retains stronger local control in the
outcome of the case. Why go through the effort of
holding a hearing if an appeal is going to be heard
anew, without any consideration of the proceedings
below? On the record review allows local decisions
to stay local. The parties have the right to participate
at the Environmental Court, but they will only have
the right to question whether the AMP made a
mistake in interpreting the law. The facts found by
the AMP will stand as the facts on which the case is
built.

However, there are downsides to adopting on the
record review as well. The biggest problem is that,
in all matters, the expectations are greater. From
managing evidence to finding facts, writing adequate
decisions, and managing conflicts of interest, the
Environmental Court has higher expectations. As
such, the chairperson must run a very ordetly
proceeding and continually reinforce such matters as
requiring speakers to repeat his or her name prior to
speaking so that those reviewing the audio can
discern the speaker. Municipalities considering
adopting on the record review may wish to schedule
a workshop with a knowledgeable expert to help
determine if on the record review is a good fit with
their municipality.
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Conducting Effective
Meetings & Hearings

6

Believe it or not, there is a difference between conducting a meeting and holding a hearing. A meeting
occurs when a quorum (a majority of the members) of a public body convenes to discuss the business
of the body or for purposes of taking any action. Meetings are usually conducted by boards acting in a
legislative capacity, such as a planning commission discussing amendments to the municipal plan or by
quasi-judicial boards holding an organizational meeting or workshop.

Hearings are more nuanced, and there are two types of them: legislative hearings and guasi-judicial hearings. A
legislative hearing occurs when a board, acting in a legislative capacity, convenes for the purpose of
receiving public comment on a proposed course of action, such as a bylaw amendment. This type of
hearing is often statutorily mandated, such as the requirement for the planning commission to hold a
hearing on the municipal plan, but may also occur when the board desires more public input.

A quasi-judicial hearing occurs when a board, acting in a quasi-judicial capacity, convenes for the purpose
of hearing the arguments of parties who seek the board’s approval and the board subsequently issues a
written decision, which either grants or denies the request. An appropriate municipal panel that convenes
for purposes of conducting development review is conducting a quasi-judicial hearing. This chapter will
discuss the rules and best practices which apply to meetings and both types of hearings.

A. Conducting Effective Meetings

Open Meeting Law: 1. Requirements of the Open Meeting Law

The Open Meeting law? governs the conduct of meetings by

) public bodies in Vermont, and defines a meeting as “a gathering of
open to the public, a quorum of the members of a public body for the purpose of
minutes must be taken discussing the business of the public body or for the purpose of
and notice must be given. taking action.”8® Under this definition, when a majority of the
members of a board have gathered and are discussing the business
of the board, they are conducting a meeting, This is the trigger for complying with the requirements of the

... the meeting must be

law.

The salient features of the Open Meeting law are that the meeting must be open to the public, minutes
must be taken, and notice must be given. In order to ensure the meeting is truly open to the public,
meetings should be held somewhere accessible to the public. Preferably, this should be in the municipal
offices, in a school, or in some other neutral location (as opposed to a board member’s home).8! If
possible, keep the door to the meeting room open. Boards should demonstrate that the public is welcome,
and that the board’s policy is an open-door policy. Remain tolerant of members of the public who need to
come and go at various times during a meeting, They have busy lives and may only be able to attend for a
portion of the meeting. If possible, visit the Vermont Statehouse in Montpelier. Walk down the main
hallway and look at the agendas of the various committees along the hallway. Stop in and watch a

7 1 VS.A. §§ 310 et seq.
801 VS.A. § 310(2).

81 Tt's also useful to meet at a municipal facility because municipal properties typically are more accessible to everyone in town,
particularly those with special access needs.

Essentials of Land Use Planning and Regulation - Chapter 6 — Meetings & Hearings

VERMONT LAND USE EDUCATION & TRAINING COLLABORATIVE - WWW.VpiC.infO

35



committee meeting, Visitors are often pleasantly surprised by how easy it is for the public to watch
legislators in action. While one may not always agree with the substance of the discussion, the open nature
of the meeting can be a refreshing parallel for a local board.

2. Minutes and the Open Meeting Law

The Open Meeting law also requires minutes to be kept at all meetings. If possible, hire a board assistant,
or have someone other than a board member take minutes. This allows board members to focus on the
business at hand. Minutes do not have to be a complicated affair (the law sets a very low bar for what they
must contain), but nonetheless require the following:

all members of the public body present;
all other active participants in the meeting;

all motions, proposals and resolutions made, offered, and considered, and what the disposition of
those were; and

the results of any votes, with a record of the individual vote of each member if a roll call is taken.82

These requirements are minimal. Minutes do not have to be a verbatim transcript of the meeting, They
should read more like an outline of what happened.

3. Public Notice for Meetings

The law puts meetings into three different categories: regular, special and emergency. These categories are

important for properly noticing the meeting,

Regular meetings are to be publicly noticed in the following manner: “The time and place of all
regular meetings subject to this section shall be clearly designated by statute, charter, regulation,
ordinance, bylaw, resolution or other determining authority of the public body and the information
shall be available to any person upon request.”’8® The best way to comply with this is to hold an
organizational meeting at least once a year at which the board determines by resolution when it will
regularly meet. The minutes from that organizational meeting serve as the public notice for future
regular meetings. The board can provide additional notice beyond the basic requirements of the
statute, if appropriate. This could be done by posting notice around town, in the town clerk’s office, in
the local newspaper, or on the municipal website.

Special meetings are to be publicly announced at least 24 hours before the meeting by posting notices
in or near the municipal clerk’s office and in at least two other public places in the municipality. The
municipal website can also be used in addition to those two public places, but should not be
considered in place of them.8

Emergency meetings may be held without public announcement, so long as some public notice is
given as soon as possible before the meeting. It’s highly unlikely that land use boards will have
occasion to conduct emergency meetings, as the law envisions such meetings being held only “when
necessary to respond to an unforeseen occurrence or condition requiring immediate attention by the
public body.”8 Examples of such unforeseen occurrences include floods or other natural disasters or
emergencies where there is an overriding public safety interest.

821 VS.A. § 312(b)(1).
831 VS.A. § 312(c)(1).
841 VS.A. § 312(c)(2).
85 1 VS.A. § 312(c)(2).
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4. Executive Session

Vermont law permits a narrow exception to the requirement that meetings be open to the public. This
exception is called executive session. However, it can only be used in specific statutorily-permitted
situations.8 Executive sessions are most commonly used by selectboards, city councils and village trustees,
and it is unlikely that a land use board would find itself in a situation where executive session is permitted.
About the only time executive session would be appropriate for a local land use panel is if it were
convening to assist the selectboard or municipal manager in the evaluation of a staff person with whom it
works closely, such as an administrative officer or staff planner. Generally speaking, the only private session
which is appropriate for a local land use board/commission is when an AMP goes into deliberative session,
which is discussed below.

5. The Role of the Chair and the Public in Public Meetings

The Open Meeting law requires that “the public shall be given a reasonable opportunity to express its
opinion on matters considered by the public body during the meeting so long as order is maintained.”
However, the law also provides that “such public comment shall be subject to reasonable rules established
by the chair.’8” Note that the law protects both the public’s right to express its opinion and the
chairperson’s right to establish reasonable rules and conduct an efficient and timely meeting;

It is up to the chairperson to strike this balance. This can be difficult
unless the board has adopted some basic rules of procedure. The law
does not explicitly require boards to adopt rules of procedure unless

... the law protects both
the public’s right to

express its opinion and
the chairperson’s right

they function as an appropriate municipal panel and conduct
development review. However, it is difficult to conduct effective

meetings and enforce reasonable rules if they don’t exist. Simple to establish reasonable
questions such as, “How long does the public get to speakr” and “Can rules and conduct an
the public weigh in whenever they are inspired or must they first be efficient and timely
recognized by the chair?” are difficult to answer without rules of meeting.

procedure.

While many boards adopt Roberts Rules of Order, these rules were written for large legislative bodies such as
town meetings and don’t fit well with the give and take that occurs on a small board. Unlike a large
assembly, on small boards the motion is the last thing to emerge from the discussion, not the first.
Adopting some simple rules can go a long way towards conducting efficient, productive meetings. A set of
sample rules of procedure for appropriate municipal panels are available at www.vpic.info. This Rules of
Procedure and Ethics Manual also contains a section on regular meetings, which could be adopted by boards
that do not conduct development review, such as a planning commission or an advisory board.

Another effective tool is a well-crafted agenda, with specific times allocated for specific topics. Since many
topics can be discussed ad infinitum, specific timeframes for discussion allow the chair to move the
conversation along if a motion does not seem to be emerging.

Finally, it is worth exploring the role of the chair in the discussion and voting. Most boards have plenty of
members who can advocate for a particular point of view or on behalf of a particular constituency. What
can be hard to find is a person who can listen for the common ground, flesh out a motion, manage the
agenda and move the discussion along either by calling for a vote or tabling the issue. Ideally, the

861 VS.A. § 313.
871 VS.A. § 312(h).
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. chairperson has those skills. While the rest of the members will
The Chair ... a person generally tolerate a chairperson moving the discussion along and

who can listen for the cutting off debate, they may not tolerate one person fulfilling the roles
common ground, flesh of both advocate and moderator. A good practice is for the chair to
out a motion, manage allow others to advocate so that the chair can focus on moderating and
the agenda and move finding consensus. However, the chair should not refrain from voting
the discussion along or participating in the discussion if there is a point that others have
either by calling for a failed to identify.

vote or tabling the
issue.

B. Conducting Effective Legislative
Hearings

The process for adopting and amending legislative documents such as the municipal plan and land use
regulations requires multiple hearings throughout the process. (See Chapter 5 for more information on the
adoption and amendment process.) In addition, planning commissions and legislative bodies (selectboards,
city councils and village trustees) may hold many events designed to gauge public opinion on a policy issue
or solicit public participation in determining a course of action. Both of these events can be considered
legislative hearings because the board has convened for the purpose of receiving public comment or input,
either formally or informally. Whether mandatory or discretionary, legislative hearings may occur as part of
a larger meeting, such as a regular selectboard meeting, or may be a freestanding public hearing on a
particular topic, so long as proper public notice has been given.

1. Notice Requirements for Legislative Hearings

Public notice for mandatory hearings pertaining to adoption, amendment, and repeal of plans and bylaws
must be given as follows:

* publication of the date, place and purpose of the hearing or hearings in a newspaper of general
circulation;

* posting of the same in three or more public places, one of which must be in or near the municipal
clerk’s office; and

* publishing and posting either the full text or publishing and posting a statement of purpose, map or
description of areas affected, table of contents and a description of where the full text is available or
delivering the full text and notice provisions to each voter and owner of land.88

Many times a municipality may choose to conduct additional legislative hearings and/or meetings beyond
what is required by the statute in order to better inform the board’s decision-making, encourage public
participation, build consensus, etc. We believe the best practice for such discretionary hearings is to
publicize the date, place, and purpose in a newspaper of general circulation, as well as in three or more
public places, one of which must be near the municipal clerk’s office. For any additional hearings for a plan
or bylaw approval, the text or a map or description of where the text is available, should be published and
posted as well.

2. The Role of the Chair and the Public in Legislative Hearings

Unlike a regular meeting of a public body - which must be conducted 7# the public - a legislative hearing is
conducted both 7z the public and for the public. As such, these hearings are aptly named - the board is
primarily there to listen. In formal hearings, rules of procedure continue to play a crucial role as the
chairperson is still charged with conducting a timely proceeding and ensuring equitable distribution of time

8 For more information on public notice requirements for mandatory legislative hearings, see 24 V.S.A. § 4444,
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for participants to speak. Additional best practices for chairing a legislative hearing are as follows:
* Distribute copies of the rules of procedure and review relevant sections;

* Review or summarize the source document at the beginning of the hearing and take questions to help
the public understand the goals behind the new document;

* Refrain from using the public hearing for board members to debate the merits of the document; and

* Encourage board members to ask questions of the public as necessary to inform their decision-
making process.

3. Alternative Public Hearings

In addition to the more formal legislative hearings on a municipal plan or bylaw, many municipalities have
had great success with alternative public hearings that are incorporated into a planning process. For
example, a planning consultant might facilitate a collaborative session that brings landowners, developers,
community members, experts, and other local officials together in one setting to develop a plan for a
particular property in town. For more information on alternative public hearings, see Chapter 3: “Planning
for a Vibrant Community.” Alternative public hearings should be noticed appropriately, at a minimum,
satisfying the requirements of the Open Meeting law. If an alternative public hearing is being held on the
adoption, amendment, or repeal of a municipal plan of bylaw, we recommend following the statutory
notice procedures found in 24 V.S.A. § 4444 and listed above.

C. Conducting Effective Quasi-Judicial Hearings

Vermont law defines a quasi-judicial proceeding as “a case in which the legal rights of one or more persons
who are granted party status are adjudicated, which is conducted in such a way that all parties have
opportunity to present evidence and to cross-examine witnesses presented by other parties, which results in
a written decision, the result of which is appealable by a party to a higher authority.’8® The proceedings of
an appropriate municipal panel - referred to in the statutes as a “hearing” - clearly fall within the definition
of a quasi-judicial proceeding. For simplicity, we’ve used the term quasi-judicial hearing to distinguish from
the legislative hearings discussed above.

Quasi-judicial hearings have many of the same features as court proceedings, though the rules governing
quasi-judicial hearings are not as formal as those for courts. Rather than flow from statutes, many of the
principles by which quasi-judicial boards must abide come from the U.S. and Vermont constitutions, as well
as the case law that has interpreted them. The primary constitutional provision at issue is the Fourteenth
Amendment to the U.S. Constitution, which states, “... no state shall deprive any person of life, liberty, or
property, without due process of law ...” In the land use context, due process requires boards to give
adequate notice and an opportunity to be heard to participants in the

development review process.
Boards that respect the

Protecting due process is important because it’s a hallmark of the rights of those who
American judicial system that we should strive to respect. Boards that
respect the rights of those who come before them will in turn be
respected, and the public will have confidence in the integrity of the
process. In addition, boards should protect due process because the
failure to do so is a primary reason for participants to appeal the
decision. Boards that ensure the protection of due process are less

come before them will
in turn be respected,

and the public will have
confidence in the
integrity of the process.

likely to see their decisions appealed.

891 VS.A. § 310(5)(B).
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1. Notice Requirements for Quasi-Judicial Hearings

Chapter 117 divides quasi-judicial hearings into two categories: those requiring a higher degree of notice,
and those requiring less notice. It is vital to comply with the notice requirements of the statute to maintain
the legitimacy of the hearing process and to limit appeals based on inadequate notice.

Vermont law® requires a higher degree of notice for conditional use review, variances, zoning administrator
appeals and requests for final subdivision review. To give adequate notice for these proceedings, at least 15
days prior to the hearing, the appropriate municipal panel (or the assistant to the AMP) must take the
following steps.

Publish the date, place, and purpose of the hearing in a newspaper of general circulation in
the municipality. Some legislative bodies have chosen a “newspaper of record” for the municipality
in which all municipal notices will be published. This is not a legal requirement, but it can be helpful in
providing notice to concerned citizens.

Post the same information in three or more public places within the municipality. At least one
of these places must be located within view from the public right of way nearest to the subject
property. Additionally, one of those places must be the municipal clerk’s office.

Send written notification to the applicant and to all adjoining property owners, including
properties separated from the subject property by a right-of-way. (This includes driveways, trails, and
even roads.) The notification must include a description of the proposed project, and must inform the
recipient about where additional information may be obtained, and that participation in the proceeding
is a prerequisite to the right to take any subsequent appeal. The statute does not specify exactly how
this hearing notice is to be sent, therefore, sending it by regular mail is permissible. Public notice for
all other types of development review, including site plan review, must be given not less than seven
days prior to the hearing. The same posting and notification requirements apply as above, except that
publication in a newspaper is not required.”

2. An O tunity to Be H
pportunity to Be Heard ... due process requires

In order to protect the “opportunity to be heard” quasi-judicial boards boards to give adequate

must consider the following; notice and an
Proceedings must be free from conflicts of interest, including opportunity to be heard
financial relationships and relationships with family or friends. to participants in the
Board members must not prejudge a matter or publicly development review

express any opinions on a pending case. process.

Proceedings must be run in an orderly manner.
Those who deserve to participate must have the opportunity to do so.
Evidence may only be presented at open proceedings.

Board members may not speak with participants outside of the proceeding or prior to the
commencement of a potential proceeding;

A board must issue a written decision which clearly shows the evidence it found to be true and
believable, as well as the reasoning for making the decision.

In addition to respecting due process rights, quasi-judicial hearings must be conducted in the open and the
public must be permitted to attend. However, unlike a legislative hearing, any member of the public does not
have an automatic right to participate in the quasi-judicial hearing. Appropriate municipal panels can
determine whether only interested persons, as defined by 24 V.S.A. § 4465(b), will be allowed to participate,

9 24 VS.A. § 4464(a)(1).
9124 VS.A. § 4464(2)(2).
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or whether anyone who appears at the hearing will be allowed to participate. Most boards follow the latter
approach, permitting anyone at the hearing to speak or submit written testimony, though some boards are
moving towards a more complex process of determining interested person status at the outset of the
proceedings.

Though quasi-judicial hearings are different in many ways from legislative hearings and meetings,
appropriate municipal panels still must keep minutes of their hearings. These minutes should then be kept
in the planning/zoning office or in the town clerk’s office, as they are public records and should be made
available to anyone who requests them.

Notwithstanding the requirement to keep minutes of the hearing, many AMPs will close the hearing and
enter a deliberative session to make its decision. Note that quasi-judicial entities are not required to take
minutes of their deliberations, and may allow the written decision to speak on their behalf.9 A discussion
of deliberative session follows below in Section D.10.

D. Rules of Procedure and Ethics for AMPs

Vermont law requires appropriate municipal panels to adopt rules of procedure and ethics with respect to
conflicts of interest.% As discussed above, rules of procedure are an invaluable tool to help your board run
more efficiently. The Vermont Land Use Education and Training Collaborative has developed two sample
rules of procedure in the Rules of Procedure and Ethics Manual termed “Rules of Procedure I (Rules I) and
“Rules of Procedure II” (Rules II). Both sets of rules are available online at www.vpic.info. The provisions
in Rules I were designed for boards that hold less formal proceedings, where the chair handles
administrative issues for the board, and where the board deliberates in public. Rules II provisions were
designed for boards that hold more formal proceedings, utilize staff for administrative support and use a
private deliberative session to conduct their deliberations. Of course, many boards fall somewhere in the
middle and may wish to adapt these models to take advantage of the most appropriate features of each.

One of the most beneficial features a board can derive from rules of procedure is an order of business.
This is essentially a skeleton script for the hearing. It details who speaks and in what order. This is
important, because, whether a proceeding is a typical request for a site plan approval of a small business or
a request for a 50,000 square foot retail facility, the boards will run their hearings in basically the same
manner. This consistency demonstrates to the public that the board does not favor particular applicants or
individuals, and that the rules are the same whether it's a small local business or an international
corporation.

Rules of procedure should also deal with the administrative details that

cannot be overlooked in the effective management of a board such as: Sample Rules of

e alternate board members, and how alternates will be tapped to sit Procedure

On Cases; Instructions on writing rules of
* hearing formalities, such as swearing in speakers and the order of procedure and the two samples
business;

referred to in this manual,
Rules | and Rules II, are
available online at
www.vpic.info or from your
regional planning commission.

¢ the role of the chair and his or her authority to run the
proceedings;

* the role of the other officers of the boatd;

* how the board will document participation of attendees in
accordance with state law;

e conflicts of interest;

921 VS.A. § 312().
93 24 VS.A. § 4461(a).
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* ex parte communication (inappropriate discussion about the case outside of hearings - further
discussed below);
¢ voting and what constitutes a quorum; and

¢ anything else the board deems appropriate in its rules.

1. The Role of the Chair in Quasi-Judicial Proceedings

The board’s rules should detail the role and function of the board chairperson. Traditional board protocol
holds that the chait’s job is to help the board navigate the issues while refraining from advocating a
position. In the AMP context, this is only partially applicable. The chair must guide the board through the
meeting and hearing context, but he or she also has full voting rights. Therefore, the chair should always
vote on pending applications, and should never refrain from voting, unless the chair has recused him or
herself from the proceeding for conflict of interest.

Many boards elect the most senior member as the chair. This may be appropriate, but consider that
running a board effectively requires a board member to take an active leadership and managerial role. This
skill may not parallel one’s tenure on the board.

2. The Role of the Public in Quasi-Judicial Proceedings

It is important to remember that a municipal land use board exists to serve the public. The municipal
government is a corporate entity that depends on the public faith invested in it by its citizens. The public
must consider the government to be credible, or its ability to regulate, govern or take any action will be
lost. Therefore, it is vital that the public’s role at all stages of land use planning and regulation be
considered and respected.

In the quasi-judicial hearing process, the public’s role is necessarily more limited than it is during the
planning process. While the public deserves a strong role in the planning process, a quasi-judicial hearing is
defined by the parties present in the proceeding, These are the people whose interests are most directly
affected by the outcome of the hearing, not necessarily the public at large.

Many AMPs determine that any member of the public should be allowed to speak. However, some boards
decide that only persons who have a real and tangible interest in the proceedings are entitled to speak,
present evidence and question others in the process. Either approach is fine, but it is important for the
board to discuss the role of the public and make an affirmative choice, one way or the other, in its rules of
procedure.

Boards that do not wish to limit participation (and, by extension, want to allow anyone to participate),
should adopt Rules I. Boards that seek to limit participation to those who meet the statutory definition of
an interested person should adopt Rules IL

3. The List of Interested Persons

In either case, Vermont law requires appropriate municipal panels to allow each person who wants to
achieve interested person status an opportunity to do so and to keep a record of those who participated at
the local level and what the participation was.** Participation may consist of either oral or written
testimony that offers evidence of a statement of concern. When an appeal is filed, either the municipal
clerk or the administrative officer® is required to supply a list of interested persons to the appellant within
five days of the filing of the appeal of an AMP’s decision.

94 See 24 VS.A. § 4461(b) for more information.

95 See 24 VS.A. § 4471(c) for more information. Either the clerk or zoning administrator must be designated in either the bylaws
or rules of procedure to produce the list.
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How a Conflict of Interest Policy can
Help

Steve is a founding member of the planning
commission and has served on the board for 15
years. He possesses much of the board’s
institutional knowledge and writes many of their
decisions. The board only meets once a month, as
there is little development pressure.

Steve is also one of two local surveyors in town.
His professional expertise is very valuable to the
board and is one of the reasons he was appointed.
However, about twice a year, an applicant comes
before the planning commission and proposes a
subdivision plat that Steve has prepared for the
applicant.

In the old days, Steve never recused himself, as
he did not feel there was a conflict and nobody
else did either. In recent years, however, other
members have grown increasingly uncomfortable
with the appearance of a conflict. Steve was a little
offended that they would question his character,
but he didn't say anything.

In response to the concerns, the board adopted
a conflict of interest policy that requires members
to disclose any conflicts. The policy has been in
place for several months and appears to be
working well. Under the new policy, Steve is
required to disclose if one of his clients is
appearing before the board. He isn’t required to
recuse himself, though he usually does just to
keep the appearance of a conflict at bay.

To comply with all of these requirements, we
recommend boards use a sign-in sheet to collect
information about who attended a hearing, who
spoke, who participated by submitting written
documentation and what issues were discussed.
Though in-person participation is preferable, boards
must also accept written testimony. Keep in mind,
however, that only those present at a hearing can be
cross-examined by the other parties to a proceeding.
Both sets of rules contain a model service list to
assist with this documentation, which is available to
be downloaded from www.vpic.info.

4. Managing Conflicts of Interest

Managing conflicts of interest is critical to
maintaining the integrity of the development review
process. Contflicts of interest fall into four
categories:

Financial relationships that jeopardize the
decision-maker’s ability to make an unbiased
decision;

Familial and friendly relationships that
jeopardize the decision-maker’s ability to make an
unbiased decision;

Public expressions of bias or prejudgment of a
case prior to hearing the evidence; and

Ex parte communications that harm the board
member’s ability to make a decision based on the
evidence presented in the case.

Situations will undoubtedly arise that fall into one of
these categories. How board members address
conflicts will be the yardstick by which public
confidence in the board will be measured. Adopting
a conflict of interest policy is the best way to
approach this issue. Board members will need to

examine the policy, learn about it and study it from time to time to refresh themselves. When potential
conflicts arise, members will need to manage them under the guidelines laid out in the Rules. If the board
deviates from the policy, it sets a poor example, one that says to the public that it’s all right to change the
rules once in awhile. Therefore, once the board adopts a policy, members must follow it. If members do
not like certain provisions of the policy, it’s fine to change, but such changes should not be done
spontaneously, based on the facts of a particular situation.

In any policy, the two primary tools for managing conflicts are disclosure and recusal. Both sets of model
rules address these items, which are discussed below.
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5. Disclosure and Recusal

Powerful forces are at play in local development review proceedings, such as constitutional rights and
individual and community values regarding private property and environmental protection. With these
issues on the table, transparency is crucial for maintaining public trust. Disclosure of a conflict (or a
potential conflict) is one of the best ways to achieve that goal of transparency. Under both sets of Rules,
board members are required to disclose any real or perceived conflicts of interest or ex parte
communication, and the chair is directed to ask for such disclosure at

the beginning of each hearing; Disclosure of a conflict

After disclosing a real or perceived conflict, a member may either (or a potential conflict)
choose to recuse him or herself (see below) or may choose to continue is one of the best ways
in the proceeding, provided the member supplies a statement of why

he or she is still able to act fairly, objectively and in the public interest.
Whether to recuse oneself (or not) is an act taken by a board member
of his or her own volition. Vermont law provides no authority for

to achieve the

transparency that is so
crucial to maintaining
public trust.

boards to require a member to recuse oneself. However, failure to
recuse when circumstances suggest recusal is appropriate grounds for
removal, as discussed below.

6. Removal of Board Membets

As discussed in Chapter 3, zoning board of adjustment members and development review board members
can be removed by the legislative body, but only for cause, after written notice and a public hearing,* The
sample rules of procedure, Rules I, permits a board to request that the legislative body remove a member
of the board. While the authority to remove is vested with the legislative body, the ZBA or DRB members
are in the best position to observe behavior that provides cause for removal. For example, if a member
fails to recuse him or herself from a proceeding in which he or she is clearly conflicted, the zoning board
may, upon majority vote, request that the member be removed by the legislative body. A progressive
disciplinary procedure is also an option and is presented in the sample rules of procedure, Rules II, to be
used only for violations of the conflict of interest provisions. Rules I and II are available at www.vpic.info.

7. Ex Parte Communication

Being a member of a quasi-judicial board in a small town can be difficult. Individual members will
inevitably interact with people who are applicants or interested persons in cases before the board, and they
will want to ask about their case. Don’t do it. It’s simply inappropriate for members to talk to a party
outside of a proceeding regarding a particular case. It’s not fair to others involved in the case, because the
person who talks with a board member at the general store might tell
R that board member a lot about the project that may not be true.

It is simply Because no one else is there to question that person, it’s possible that
inappropriate for AMP the member will believe that information and no one else will ever
members to talk to a have an opportunity to question its veracity. This is an ex parte
party outside of a communication, meaning a conversation between someone hearing a
proceeding regarding a case and a party outside of a warned public hearing. Such a
particular case. conversation might violate the due process rights of others in the
proceeding, and could be grounds for the Environmental Court to

9 24 VS.A. § 4460(0).
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reverse your board’s decision. The sample rules of procedure require members to disclose any inadvertent
ex parte communication, and indicate that failure to disclose could be cause to remove a member.

8. Deliberations and Decisions

Once the board has heard the evidence in a case, the board will need to deliberate on the evidence and
come to a decision. Before the board arrives at a decision, members will need to choose how to deliberate:
some deliberate in public, and some deliberate in private. Either method is acceptable under the law, but
board members should consider which is appropriate for their community, memorialize it in the rules of
procedure and follow it on a consistent basis.

9. Public Deliberations

Many land use boards in Vermont have chosen to deliberate in public. Such “public deliberations” are
defined in the sample rules of procedure, Rules I, as the “weighing, examining, and discussing, in a public
proceeding, the reasons for and against an act or decision, but expressly excludes the taking of evidence
and the arguments of parties.”

Procedurally, the board enters a public deliberation when the chair of the board announces, “This is the
close of the hearing. The board will now deliberate. You may stay and watch, but you do not have a right
to participate. This is the board’s opportunity to deliberate and public comment is now closed.” The
primary benefit of this public process is that it allows a window into the workings of the board. It shows
the public that the board doesn’t act in secret and allows participants to see the process that boards use to
arrive at a decision. The strength of this process is also its weakness. AMPs are comprised of human
beings who make mistakes. These mistakes can compound because the board is now on a stage, and if it
missteps, the public, and likely the media, are there to watch.

Each local board should weigh these concerns and decide what type of deliberative process is appropriate
in their community.

10. Deliberative Session

In contrast to deliberating in public, many AMPs hear the evidence in a case, and then make a decision
during a deliberative session. Appropriate municipal panels, like a jury in a court proceeding, are allowed to
make their decisions in private if they wish. The reasoning behind this is to allow the decision to be made
without undue influence from the parties in the case. It allows a board
The Open Meeting law member to make a decision more freely than if he or she were making
specifically exempts eye contact with a party in the case. Additionally, a discussion is more
quasi-judicial bodies likely to be free-flowing if there are no spectators present.

from the requirement to The Open Meeting law specifically exempts quasi-judicial bodies from
deliberate in public. the requirement to deliberate in public. “Nothing in this section®” shall
be construed as extending to the judicial branch of the government of
Vermont or of any part of the same or to the public service board; nor shall it extend to the deliberations

of any public body in connection with a quasi-judicial proceeding ...”%8

Deliberative session is not defined in statute, but it is defined in the model rules as “a private session of the
board to weigh, examine, and discuss the reasons for and against an act or decision, from which the public
is excluded.” The privacy of deliberative session allows the board to freely discuss the evidence presented

97 «This section” is the statute requiring meetings of public bodies to be open to the public.
9% 1 VS.A. § 312(c).
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without undue pressure or influence from the applicant, interested
persons, or the public at large.

Whether a board
chooses to deliberate in
a private, deliberative
session, or chooses to
conduct public
deliberations depends

Whether a board chooses to deliberate in a private, deliberative
session, or chooses to conduct public deliberations depends on the
preferences of the members, the nature of the application and the
culture of the community. Above all else, it is the responsibility of the
board members to fairly apply the bylaws to the application at hand.

on the preferences of
11. Rules of Procedure and MAPA the members, the nature
of the application and
the culture of the
community.

Another option for rules of procedure is the Municipal Administrative
Procedure Act. MAPA is a limited set of procedural rules delineated in
state law. Adopting MAPA requires a board to formalize its
proceedings to more effectively protect the rights of parties. Once a
board has adopted MAPA, appeals of that board’s hearings may be heard on the record. Additionally,
Development Review Boards that adopt MAPA may be given the authority (by the legislative body or
voters) to conduct local Act 250 review of municipal impacts. This transfers review authority from the
regional district commission to the local development review board to make findings pursuant to criteria 0,
7 and 10 of Act 250, which pertain to the provision of educational and municipal services and
conformance with the municipal plan.”

If you consider adopting MAPA, a best practice would be to incorporate it into a more detailed set of
rules, such as those discussed above, as MAPA contains only minimal guidance for many issues that boards
will face, such as running an effective quasi-judicial hearing;

12. How to Craft a Legally Sustainable Decision

Drafting a strong decision can be one of the most difficult tasks for an appropriate municipal panel.
Vermont law dictates the following basic requirements for land use decisions.
* Decisions must be issued in writing.
* Decisions must include a statement of the factual bases on which the AMP has made its conclusions.
* Decisions must provide a statement of the conclusions the AMP made in reaching its decision.1%0

While these requirements are basic, they can be difficult for volunteer boards to meet. Municipalities that
have chosen on the record review are subject to a higher standard in writing their decisions, something that
can be difficult to accomplish. Sample decision templates can be found online at www.vpic.info.
Additionally, it would be wise to occasionally work with your municipal attorney or other expert for a tune-
up in writing effective decisions.

13. Drafting the Decision: Whose Job Is It?

Putting together a strong land use decision is no easy task. Frequently, this task is either delegated to staff
ot defaults to the chairperson. Some boards have emulated a practice of many supreme courts and other
tribunals: the chairperson taps one member of the board to be the lead board member on the case, to take
notes, research the relevant issues, and draft a decision. This is an excellent way to distribute a large
workload. Some boards are lucky enough to have a staff person who takes minutes, handles administrative
issues for the board and writes decisions.

99 For more information, see 24 V.S.A. § 4420, 10 V.S.A,, Chapter 151, § 6086(d).
100 24 VS.A. § 4464(b)(1).
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14. Decision-making Timelines

No matter who writes the board’s decisions, the board must always abide by the strict 45-day timeline to
issue the decision.’®! The 45-day clock begins to run when the final public hearing (i.e., the evidentiary
portion) in a case has been closed. Failure to meet this deadline could result in a decision being “deemed
approved.” This means that an applicant has the right to appeal to the Environmental Court to assert his
ot her right to deemed approval. It does not mean the applicant has the right to build his or her project
without further inquiry.102

Decisions must be sent by certified mail to the applicant and appellant on matters of appeal. Copies must
also be mailed to every person or body appearing and having been heard, and a copy of the decision must
be filed with administrative officer and the clerk.103

101 17
102 1y ye Ashiine, 2003 VT 30
103 24 VS.A. § 4464(b)(3).
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Conclusion

his manual was written to help all local land use officials understand the essential principles and
practices of land use planning and regulation, with particular attention to the following points.

* All local officials have distinct roles to play in the process, and it is critical that the players respect the
differences in their roles and responsibilities.

¢ A thorough municipal planning process is critical to a community’s long-term vitality.
g pal p gp y g Y:

* Once the municipal plan is approved, it can be implemented through both regulatory and non-
regulatory measures.

e State law provides prescriptive procedures for adoption, amendment, appeals and enforcement of
plans and bylaws, all of which must be followed very closely.

* One of the most critical functions is to conduct effective meetings and hearings which involve the
public in appropriate ways and protect the due process rights of parties.

By following these principles, local officials should experience reduced conflict in the land use planning and
regulation arena.

As the state of Vermont continues to change, it will likely become increasingly important that local land
use planning and regulation is administered in a manner that inspires public confidence in both the process
and institutions involved.
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